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PREFACE. 


The present is a revision of the author’s work of 1870 
upon the same subjects. The title is changed, somewhat, 
to better express the character of the book. It is nota 
mere probate directory with references to statutes and 
decisions. It gives the whole probate law of the state as 
embodied in the statutes of the state, and these, with 
trifling exceptions, are given verbatim. The probate law 
of this state, as of every other, is a growth, and largely 
peculiar to itself. And this law, piihonek moditied and 
illustrated by decisions, is, except as to the form of pro- 
ceedings, almost wholly expressed in the statutes. These 
are brought down to the present time, with additional and 
modified forms and directions adapted to the present law, 
which has become erystallized to such an extent that no 


great changes are to‘be anticipated. In respect to parti- 


tion, the entire statute upon the subject is inserted, al- 
though proceedings for partition are more frequently had 
in the supreme court than in probate courts. 

Forms and directions are also given, so far as necessary, 
for bills in equity, which in not a few instances will be 
found preferable to proceedings in probate courts. 

The reported decisions of our own court are cited, with 
such references to decisions elsewhere, and text-books, as 
haye been deemed necessary. 

In citations, the Reports intended are those of this state, 
and the Digest, Morrison’s Digest of those reports unless 
otherwise stated. ; 

C. R. MORRISON. 

Mancuester, N. H., Sept. 15, 1884. 
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PRELIMINARY CHAPTER. 
CONSTRUCTION OF STATUTES. 


1. Rutes ror. In the construction of all statutes, the 
following rules shall be observed, unless such construction 
would be inconsistent with the manifest intent of the 
legislature, or repugnant to the context of the same stat- 
ute; that is to say: 

2. COMMON USAGE UNLESS TECHNICAL worps. Words 
and phrases shall be construed according to the common 
and approved usage of the language; but technical words 
and phrases, and such others as may have acquired a 
peculiar and appropriate meaning in law, shall be con- 
strued and understood according to such peculiar and 
appropriate meaning. —G. L. ¢. 1, ss. 1, 2. 

3. GENDER AND NUMBER. Words importing the sin- 
gular number may extend and be applied to several per- 
sons or things; words importing the plural number may 
include the singular; and words importing the masculine 
gender may extend and be applied to females, — id. s. 3. 

4, SraTeE AND TERRITORY. The word “state,” when 
applied to different parts of the United States, may ex- 
tend to and include the District of Columbia and the sev- 
eral territories, so called; and the words “ United States ”’ 
shall include said district and territories. —id. 8. 4. 

5. TOWN AND INCORPORATED PLACES. ‘The word “ town ” 
shall extend and be applied to any place incorporated, or 
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whose inhabitants are required to pay any tax, and shall 
mean that city, town, or place in which the subject-matter 
referred to is situate, or in which the persons referred to 
are resident, unless from the context a different intention 
is manifest. — id. s. 5. 

6. Iyuwaprrant. The word “ inhabitant ” may mean a 
resident or person dwelling and having his home in any 
city, town, or place. —id. s. 6. : 

7. ANNUAL AND BIENNIAL. The words “ biennial meet- 
ing,” when applied to towns, may mean the ‘“ biennial 
meeting required by law to be holden in the month of 
November, and the words “ annual meeting,” the annual 
meeting required by law to be holden in the month of 
March. — id. s. 7. 

8. Monta anp year. The word ‘month’ shall 
mean a calendar month, ‘and the word “ year ” a calendar 
year, unless otherwise expressed; and the word ‘“ year” 
shall be equivalent to the expression “ year of our Lord.” 
— id. s. 8. 

9, CORPORATIONS ARE PERSONS. The word “ person” 
may extend and be applied to bodies corporate and politic, 
as well as to individuals. — id. s. 9. 

10. Orrictan sEAL. When the seal of a court, publie 
officer, or corporation is required by law to be affixed to 
any paper, the word ‘seal’ shall include an impression 
of the official seal made upon the paper alone, as well as 
an impression thereof made by means of wax or a wafer 
affixed thereto. — id. s. 10. 

11. Jusricn. The word “ justice,’ when applied to a 
magistrate, shall mean a justice of a police court, or a~ 
justice of the peace for the county in which he resides 
and for which he is appointed. — id. s. 11. 

12. PrEcEDING aND FoLLowr1ne, The words “ preced- 
ing” and “ following,” when used by way of reference to 
any section of these General Laws, shall mean the section 


> 
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next preceding or following that in which such reference 
is made, unless some other is expressly designated. — id. 
8. 12. 

13. Sar anv sucH. The words “said” and “such,” 
when used by way of reference to any person or thing, 
shall apply to the same person or thing last mentioned. 
—id. s. 13. 

14. Joint auTHority. Words purporting to give a 
joint authority to three or more public officers shall give 
such authority to a majority of them, unless otherwise 
expressly declared. — id. s. 14. 

15. GRANTOR AND GRANTEE. The word “ grantor ” 
may include every person by or from whom any estate or 
interest in land passes in or by any deed, and the word 
* grantee”? may include every person to whom any such 
estate or interest passes in like manner. —id.'s. 15. 

16. MorreGaceor AND MORTGAGEE. The word “ mort- 
gageor” or mortgagee ”’ may include any person claim- 
ing under such party or having his right. — id. s. 16. 

17. Insanz. The words “insane” or “insane per- 
son” shall include every idiot, non-compos, lunatic, in- 
sane, or distracted person. —id. s. 17. 

18. Spenprurirr. The word “spendthrift” shall in- 
clude every one who is liable to be put under guardian- 
ship on account of excessive drinking, gaming, idleness, 
debauchery, or vicious habits of any kind. —id. s. 18. 

19. Issun. The word “issue,” as applied to the 
descent of estates, shall include all the lawful, lineal de- 
scendants of the ancestor. —id. s. 18. 

20. LanpD AND REAL EsTaTE, The words “land,” 
“lands,” or “real estate,” shall include lands, tenements, 
and hereditaments, and all rights thereto and interests 
therein. — id. s. 20. 

21. Witt anv copicin.— The word “will” shall in- 
clude codicils. —id. s. 21. 
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22. WRITING AND PRINTING. The words “written” 
or “(in writing,” may include printing or any other mode 
of representing words and letters, except where the writ- 
ten signature of a person is required. —id. s. 22. 

23. OATH AND AFFIRMATION. The word “ oath” shall 
include “ affirmation” in all cases where by law an affir- 

mation may be substituted for an oath; and, in like eases, 
the aie “sworn” shall include the word “ affirmed. oo 
id. s 

o4 bane oatH. The word “sworn,” when applied 
to public officers required by the constitution to take the 


oaths therein prescribed, shall refer to those oaths; when* 


applied to other officers it shall mean sworn to the faith- 
ful discharge of the duties of their offices, before a justice 
of the peace, or other person authorized to adinammetoy 
official oaths in such cases. —id. s. 24. 

25. Higuways AND BRipens. The word “ highway” 
or “road” shall include all bridges thereon. —id. s. 25. 

26. County. The word “county” may mean the 
county in which the subject-matter referred to is situate, 
belongs, or is cognizable. — id. s. 26. 

27. Setuctmen. The word “selectmen” may mean 
the selectmen of the town or ward, or the mayor and al- 
dermen of the city, to which the subject-matter to be 
acted upon belongs or in which it is situate; and the 
words “town clerk” may mean the clerk of the town, 
ward, or city to which the subject-matter referred to be- 
longs or in which it is situate. — id. s. 27. 

28. Purace. The word “place” may mean city or 
town, unless some other te is implied by the con- 
text. —id. 8, 28. 

29. OrriciAL TITLE. When any court, officer, or board 
is named by official title, such designation shall apply to 
the court, officer, or board of the county, town, or dis- 
trict within and for which they are qualified to act in such 
capacity. —id. s. 29. 


) 
; 
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4 
f 


CONSTRUCTION OF STATUTES. 5 


30. Pusuication. By the words “ publish,” ‘ pub- 
lished,” ‘‘ publishing,” or “ publication,’ when notice is 
required or permitted to be given by publication, shall be 
intended publication in a newspaper circulated in the vi- 
cinity, and the publication shall be for three weeks. suc- 
cessively, and the last publication one week, at least, 
before the day or thing of which notice is given, unless 
otherwise specially provided, —id. s. 30. 

31. SPIRITUOUS OR INTOXICATING LIQUOR. By the words 
“ spirit,’ ‘‘ spirituous liquor” or “intoxicating liquor ”’ 
shall be intended all spirituous or intoxicating liquor, and 
all mixed liquor any part of which is spirituous or intoxi- 
eating, unless otherwise expressly declared. 

32. COMPUTATION OF TIME. When time is to be reck- 
oned from any day, date, act done, or the time of any act 
done, either by force of law, or by virtue of any contract 
made since the twenty-third day of December, eighteen 
hundred and forty-two, such day, date, or the day when 
such act is done shall not be included in the computation. 
—id. s. 32. 

33. VESTED RIGHTS NOT AFFECTED BY REPEAL. The 
repeal of any act shall in no case affect any act done, or 
any right accruing, accrued, acquired, or established, or 
any suit or proceeding had or commenced in any civil case 
before the time when said repeal shall take effect. — id. 
s. 33. 

34. Prnatty. No suit or prosecution, pending at the 
time of the repeal of any act, for any offense committed 
or for the recovery of any penalty or forfeiture incurred 
under the act so repealed, shall in any case be affected by 
such repeal. — id. s. 34. 

35. Nor REVIVE REPEALED acts. The repeal of any act 
shall not revive any other act which has been repealed.— 
id. s. 35. | 

36. STATUTES AS OF WHAT TIME TO TAKE EFFECT. 
Eyery act passed at any session of the general court com- 
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mencing in June shall take effect on the fifteenth day of 
September next following; and every such act passed ata 
session commencing at any other time shall take effect on 
the fifteenth day of March next following, unless a differ- 
ent time be therein limited. —id. s. 36. 


CA ACP TT Eb els 


JUDGES OF PROBATE AND THEIR JURISDICTION. 


1. Derrnirion oF super, Etc. The words “judge,” 
or “judge of probate,” mean the judge of probate for 
the county to whom the jurisdiction of the subject-matter 
belongs; and the court of probate shall be deemed a court 
of record for all purposes. — G. L. e. 189, s. 1. 


(a) And its judgments, within its jurisdiction, are conclusive. They may 
be re-examined upon appeal, but cannot be impeached collaterally, except 
for fraud. — Digest, p. 214, ss. 60,63. Thus a decree after publication of notice 
allowing the administrator’s private claim is conclusive in his favor of such 
indebtedness as against a fraudulent grantee from the deceased. — Cross y. 
Brown, 51 R. 486. 

(b) A decree of the probate courtis considered as made as of the last day of 
the term, unless a minute is entered of record indicating an earlier day. — 
Goodall v. Harris, 20 R. 363, 


2. Jurispiction. Every judge, in his county, has 


jurisdiction of the probate of wills and of granting ad-" 


ministration’, and of all matters and things of probate 
jurisdiction relating to the sale, settlement, and final dis- 
tribution of the estates of deceased persons. —id. s. 2. 


(1) Post chapters yiii., ix., and xvii. 


(a) The judge of probate has in many cases a jurisdiction not conferred by 
statute but by a general reference to the existing law of the land, that is, to 
that branch of the common law known and acted upon for ages, the probate 
or ecclesiastical Jaw. — 14 R. 258, Morgan v. Dodge; 39 R. 120, Kimball v. Fisk. 

(b) The judge of probate has no jurisdiction over property not belonging 
to the deceased, and his decree cannot affect the rights of the true owner, — 
Jillson v. Wilbur, 41 R. 106, 110. 

He has jurisdiction over all real estate situate here, and alltangible personal 
estate found here, and debts due from residents of this state, notwithstand- 
ing the domicile and residence of the deceased was out of the state. —5 Pick. 
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65, 521; Emery v. Hildreth, 2 Gray, 231; Dawes v. Roylston, 9 Mass. 337: Bow- 
doin vy. Holland, 10 Cush. 17; Prescott v. Durfee, 131 Mass. 477; Pinney v. 
McGregory, 102 Mass. 186; and see post chapter ii. s. 4, (b), (1). 


3. Guarpians. He shall have jurisdiction in relation 
to the appointment and removal of guardians! of minors, 
insane persons, and spendthrifts, and in relation to the 
duties by law imposed on such guardians, and the man- 
agement and disposition of the estates of their wards. — 
id. s. 3. 


(1) Post chapters xxii., xxxiii., and xxiv. 


_ 4. Ty oruer cases. He shall exercise original juris- 
diction in relation to the adoption of children, the assign- 
ment of dower! and homestead in the estates of deceased 
persons, and as to trustees appointed by will, in the cases 
prescribed by law. —id. s. 4. 

(1) Post chapters xviil., xx., and xxv. 


5. Partition. He may exercise jurisdiction of all 
petitions for partition of real estate, in cases where no 
dispute exists in relation to the title thereof. — id. s. 5. 

(1) Post chapter xxi. 


6. In wHat county. Probate of the will and granting 
of administration on the estate of any person deceased 
shall belong to the judge of probate for the county in 
which such person was last an inhabitant; but if such 
person were not an inhabitant of this state the same shall 
belong to the judge for any county in which such person 
had estate. —id. s. 6. 

7. WHERE ADMINISTRATION IS GRANTED. All proceed- 
ings in relation to the settlement of the estate of any per- 
son deceased, shall be had in the probate court of the 
county in which his will was proved or administration on 
his estate granted. —id. s. 7. 

8. WHERE GUARDIAN Is APPOINTED. All proceedings 
in relation to the property or estate of any person under 
guardianship shall be had in the court of probate of the 
county in which the guardian was appointed. —id. s. 8. 
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9. Ir interested. No judge shall act as such in the 
settlement of any estate wherein he is interested as heir 
or legatee, executor or administrator, or as guardian or 
trustee of any person. — id. s. 9. = 


(1) Where the wife of the judge was interested in the estate, both as heir 
and legatee, but the testator died after the act of July 4, 1860, it was held that 
the judge was not interested. — 45 R. 453; Digest, p. 214, s. 74. See also Digest, 
p. 211. 

(2) If ajudge declines to sit in the probate of a will, upon appeal from his 
decree, the whole,case will be brought within the jurisdiction of the supreme 
court. —Digest, p. 214, ss. 74, 75. 

And if he does act, being expressly prohibited from acting, his decree is 
void. — Bedell v. Bailey, 58 N. H. 62; Stearns y. Wright, 51 R. 607. 


10. Apsorntine county super. Whenever the judge 
shall deem himself disqualified, by reason of interest or 
otherwise, to sit in any case, he shall cause a record 
thereof to be made, and shall adjourn the same to some 
convenient time and place; and the judge of any adjoin- 
ing county before whom such case may then and there be 
entered shall have power to make all such decrees and 
orders, and with like eftect, as the judge of the county, if 
not disqualified, might rightfully make, —id. s. 10. 

11. Compensation or. Such judge shall be allowed 
three dollars for each day he may be employed in attend- 
ing such court, and a reasonable compensation for his 
travel and expenses, which shall be paid by the executor, 
administrator, guardian, or trustee of the estate in rela- 
tion to which such case may arise, and shall be allowed 
him on settlement of his account. — id. s. 11. 

12. Recorps or. The records in the case shall be 
kept, and appeals shall be claimed and allowed, in the 
county where such case may be pending. —id. s, 12. 

13. Court AT DWELLING-HOUSE, ETC. The judge may 
attend at the dwelling-house or in the neighborhood of 
the residence of any administrator, guardian, trustee, or 
other person who shall be unable, by reason of sickness 
or other sufficient cause, to attend the court of probate at 
the time and place appointed by law, whenever the per- 
sonal attendance of such person is required. —id. s. 13. 
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14. Compsrnsation ror. He shall be allowed suitable 
compensation for such service and for his expenses, to be 
paid out of the estate to which such proceeding may re- 
late. — id. s. 14. 

15. ApgournmMENT. The Rea may adjourn his court 
for the transaction of any business to any convenient time 
and place. — id. 8. 15. 

16. Sprctay term. Whenever a judge of probate shall 
deem it necessary to attend a hearing in a contested case, 
and shall be requested so to do by the parties thereto, on 
days other than those fixed by the statute as the regular 
days for the meeting of the probate court, he shall be 
allowed five dollars per day for such service, and his ex- 
penses, to be paid out of the estate to which such proceed- 
ings may relate. The party first asking for a hearing 
shall furnish a bond for security of costs. —id. 8. 16. 

17. Disasiniry AND accIpENT. Whenever any judge 
of probate shall be unable to attend any regular term of 
the probate court for his county by reason of sickness or 
other proper cause, any justice of the supreme court, 
upon application of said judge of probate, or the register . 
of probate for that county, may call upon the judge of 
probate of any adjoining county to hold said term on that 
day or any subsequent day of adjournment. — Laws of 
1883,-¢8 71s si. 1. 

18. Deram sy supreME court. The judge holding © 
court by request, as provided in the foregoing section, is 
hereby authorized to do any business that the probate 
judge for said county could lawfully do, and shall receive 
the same pay now provided by law for holding special 
terms in his county, and the state treasurer shall pay the 
same on certificate of the register that a court has been 
so holden, and deduct the same from the salary of the 
judge whose place is so supplied. —id.s. 2. 
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(a) The form of proceedings may be as follows: 


To Hon,, —— —— one of the justices of supreme court: 
The undersigned judge of probate for the county of represents that 
by reason of —-—— [state what] he will be unable to attend the regular term 


of his court at on the —-—— and he therefore requests that the probate 
judge of some adjoining county may be directed to hold said term on that 
day or any subsequent day of adjournment during the continuance of said 
inability. ‘ 


of Probate. 
Upon the foregoing application the Hon., —-——judge of probate for the 
county of —-——is directed to hold said term as provided by chapter 7], of 


the Laws of 1883. 


—— Justice of Supreme Court. 


To Hon. —-—, State Treasurer: 


I hereby certify that Hon. —-——, judge of probate for the county of——-—— 
by direction of Hon. —-—— ———, one of the justices of the supreme court, 
held the regular term of the probate court for the county of —— on 
—— at ——— by reason of inability of the judge of probate for said 
county, and that his attendance at said term under said order was days 
and his expenses dollars. 


——— —— Register of Probate. 


19. Deposrtions. The deposition of any witness or 


other person who may be required to be sworn before the - 


judge, and who shall live out of the state, or more than 
ten miles from the place of holding the court, or who 
shall be unable to appear and testify by reason of infirm- 
ity or other sufficient cause, may be taken before any per- 
son duly authorized by such judge. — G. L. ¢. 189, s. 17. 


A commission to take depositions may be general or special, as in the fol- 
lowing examples, (a), (b): 


(a) To the Judge of Probate for the county of — 


——_ ——, of , in said county, represents that there is occasion to 
take depositions at, etc., tobe used in the petition of —-————-—, to be 
heard and determined at the court of probate to be holden at —~——, in said 
county, on the —— day of ——-—— next. 


Wherefore he prays that a commissioner may be appointed at said 
for that purpose. 
Dated this —— day of 


vig=ss 


STATE OF NEW HAMPSHIRE. 


ss. Court of Probate. 


To , of , and state of , Esq.: 


You are hereby authorized to take the depositions of such witnesses as 
shall appear before you, upon written interrogatories proposed by the par- 
ties or their counsel, and by you read to the witnesses and appearing in the 


in the county of 


j 
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depositions, to be used in the petition of , tobe heard and deter- 
mined at the court of probate to be holden at —-——, in said county of fi 
on the —— day of —_—— next, reasonable notice of the proposed taking 
having first been given to the adverse party. j 

You will put all interrogatories proposed, but note any objections to the 
same by either party, or to the answers thereto. 

If complaint be made of any interference with any witness, you will certify 
the same and as to its correctness. 

Witness my hand and the seal of said court this —— day of —-—, 18—. 

———_ —-—,, Judge of Probate. 


FORM OF DEPOSITION. 


I, A—— B—-, of etc., depose and say in answer to the following interroga- 
tories: 
Int. 1. Where do you reside? 


Ans. 
Int. 2. 
CAPTION. 
STATE OF —-—————. 
ss. At , in said county, on the —— day of — , 18—. 


The within named, etc., severally made oath that the within depositions by 
them subscribed contain the truth, the whole truth, and nothing but the truth 
relative to the cause for which they are taken [made oath that their several 
answers to the interrogatories propounded in the within depositions are 
true]. 

Taken at the request ot, etc., to be used in the petition of, etc., to be heard 
and determined at the court of probate to be holden, etc., etc. 

The taking was commenced at said —-~—— on the —— day of —-—— at-— 
o’clock in the ——noon, and there continued until the completion [or, contin- 
ued by adjournment, etc. ]. 

The adverse party having been duly notified, as appears by the certificate 
of notice hereto annexed, was —— present and did not object. 

The said deponents living, etc., [or by reason of sickness being unable to 
attend said court] is the cause of this caption. 

Betore me, 
—-—— Commissioner and Justice of the Peace. 


SUBSCRIPTION. 
To the Judge of Probate for the county of , and state of New Hampshire: 
The enclosed depositions to be used in the petition of taken and 
sealed up by me. 
| STATE OF NEW HAMPSHIRE. 
| 
(b) —— ss. Court of Probate. 
To , of, etc. 
You are hereby authorized to take the deposition of , of, etc., 


upon the folowing interrogatories: 
First — What is your name and where do you reside? 
Second — Were you acquainted with ; late of, etc., deceased, and 
how long had you been acquainted with him? 
s 
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Third — What do you know in relation to the execution of the instrument 
annexed to this commission, purporting to be the last will of the said —-——? 

Fourth — Did said sign and seal said instrument in your presence, or 
what knowledge have you of his having signed and sealed it? 

Fifth — State whether you subscribed your name as a witness to said instru- 
ment in the presence of the said , and at bis request. 

Sixth— State what knowledge you have whether ——,, and 5 
whose names also appear as witnesses subscribed their names as witnesses 
to said instrument in the presence of the said deceased, and at his request. 

Seventh— Was the said —— , at the time he executed said instrument, 
twenty-one years of age, and of sound mind? 

Eighth— Do you know any other matter or thing affecting the validity of 
said instrument? It so declare the same fully. ; 

You will cause said witness to subseribe and make oath to his deposition, 
and return the same and your doings as soon as may be. 

Given under my hand and the seal of said court, this —— day of , 18—. 


—-—, Judge of Probate. 


FORM OF DEPOSITION. 


1, —-—— —-—, of, etc., depose and answer to the several interrogatories 
contained in the foregoing commission, as follows: 


To said first interrogatory this deponent says, ete. 
To said second interrogatory this deponent says, etc. 
Etc., ete. 


RETURN. 
To the Judge of Probate for the county of —-——: 


Thave taken the deposition of the said —-—— as required by the foregoing 
commission, and the same is herewith returned. 
Said —— ——, at —- —_,in said county, on the — day of —, 18—, sub- 


scribed said deposition and made oath that the same contains the truth, the 
whole truth, and nothing but the truth relative to the cause for which it was 
taken. 
Before me, 
—_——_ —_——,, Commissioner and Justice of the Peace. 


SUBSCRIPTION, see (a) page 11 ante, 

20. Srervicy oF process. All sheriffs, deputy-sheriffs, 
and constables are required to serve any legal process to 
them directed by a judge of probate. — G. L. ¢. 189, s. 18. 

21. Not ro MAKE wiLis. No judge shall make or 
draft any will for any other person, and all wills so made 
or drawn after July sixteenth, eighteen hundred and sixty- 
four, shall be void. —id. s. 19. 

(1) Wills made before that time are not void. —45 N. H. 52. 


22, Nor take Fees. No judge shall act! as counsel or 
advocate in any business in, or which may be brought 


into, the court of which he is judge, or receive or take 
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any fee or compensation for any service in such business 
or proceeding, except where such fee or compensation is 
allowed or authorized by law, nor shall he directly or 
indirectly receive compensation for services in making 
petitions, bonds, or other papers in any proceeding or 
business pending in or to be brought into the probate 
court, or for any other service relating to probate busi- 
ness, except his salary, and such as is provided in sections 
ten, eleven, thirteen, fourteen, and sixteen of this chapter. 
—id. s. 20. 


_ =(1) Whether his acts are void or valid unless appealed from. — See 58 N. H. 62; 
51 N. H. 600, 610, and 45 N. H. 60. 


23. Ir REGISTER ABSENT. If the judge shall transact 
any probate business when the register is not present, he 
shall, at the next term of the probate court in his county, 
file with the register or in his office all papers pertaining 
to said business, and furnish to the register all informa- 
tion necessary to enable him to make a full and correct 
record thereof. —id. s. 21. : 

24, Ppnautres. Any judge who shall violate any ot 
the provisions of this chapter shall be fined not more than 
five hundred dollars, one-half to the use of the person 
complaining of such violation. —id. s. 22. 

25. CHANGING NAMES. The judges of probate in the 
several counties of the State shall have full power to 
change the names of parties who may so desire, provided 
they shall see good reason why such applications should 
be granted. Such changes of names shall annually, in 
the month of June, be returned by the judge to the sec- 
retary of state, who shall cause the same to be published 
with the statutes of the next session. — G. L. ¢. 189, s. 23. 
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CHEAY PD A ir Reont le: 


REGISTERS OF PROBATE. 


1. Nor counsen nor Fees. No register of probate 
shall act as counsel or advocate, or receive any fees for 
such service, in any proceeding or business pending in or 
to be brought into the probate court of the county in 
which he is register, nor for making petitions, bonds, or 
other papers in any proceeding pending in or to be 
brought into the probate court, nor for any other service 
relating to probate business, except his salary and reason- 
able pay for copies and certificates. —G. L. e. 190, s. 1. 

2. Nor appraiser. No register shall be appointed or 
act as an appraiser or commissioner on any estate under 
administration in the court of which he is register. — id. 
8, 2. 

3. Bonp To BE GIVEN. Each register, before entering 
upon the duties of his office, shall give bond to the county 
in not less than five thousand dollars, with two or more 
sureties, to be approved by the judge of probate, and 
filed in the county clerk’s office, conditioned for the faith- 
ful discharge of the duties of his office, and for the safe- 
keeping of all records, files and papers belonging thereto; 
and any register neglecting to comply with the provisions 
of this section shall be fined not more than one thousand 
dollars, to be paid into the county treasury for the benefit 
of individuals injured by said neglect, and the residue for 
the use of the county. —id. s. 3. 

4, BuanKks T0 BE FURNISHED. The register in each 
county shall furnish‘to all appraisers suitable blanks on 
which to make their returns, so prepared that estates may 
be classed under the following heads, to wit: 

Real estate, 

Cash on hand, - 

Stock in trade, 

Stock in banks and other corporations, 


| 


— 


ee ee 


ee a Se ee 
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Bonds, notes, and other written evidences of debt, 

Live stock, 

Provisions and produce, 

Farming utensils and mechanics’ tools, 

Household furniture, 

Books and maps, 

Wearing apparel, 

Miscellaneous articles. 

Appraisers shall class the different articles under the 
respective heads, and foot the amount of each class. — id. 
8.4. 


(a) A warrant to appraisers may be as follows: 


STATE OF NEW HAMPSHIRE, 


Ss. Court of Probate. 
To —-—— ——, in said county: 
You are hereby appointed appraisers of the estate of —-——, late ot 3 
in said county, deceased, to be shown you by ———— ——-——,, administrator 


(or executor). , 

You are required to make a true inventory and impartial appraisement ot 
the real estate, goods and chattels of said deceased, and a correct schedule 
of the notes and written evidences of debt, and return the same, under oath, 
to the probate office of said county within three months next ensuing. 

Dated at , this day of , 18—. 

—_—_ ——__ — ; Judge of Probate. 


Norn. — The inventory shall not include the wearing apparel, school-books, 
bibles or testaments of the minor children, if any, but the same are their 
property; nor, if there is a widow, shall it include her wearing apparel and 
ornaments, according to the estate of her husband; nor his wearing apparel, 
or books and maps of the deceased, not exceeding twenty dollars, but the 
same shall be her property. 

By order, 
——_—., Register of Probate. 


(b) An inventory following the warrant may be as follows: 


Inventory of the estate of —-—— ————, late of —-——, deceased. 
} 


REAL ESTATE, 
Homestead farm of deceased, 100 MOTE cr wets seciclstejae Sa stations sin'e  BOLOO00 00 


The Porter place, 100 acres............ 
The Calef wood lot, 30 acres.......... 


Whole amount of real estate............ccsceceeseeeeeces $10,600 00 
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PERSONAL ESTATE, 


Cash on hand............. 
Stock in trade (schedule A) 2. cus. . cs. ecewsocesseceecee ve hetwee 
Stock in banks and other corporations (B). ..-...--..e.+...0-+ 
Live stock (€) <. 2.5. cee ssecie 
Provisions and areante (D).. 
- Far ming utensils and ee ar fobs (E).. 


Household furniture (F)............ Mee ep ialalelale Satie ilateisieieie iets wate rate 
Books and maps (G).......s..ee.-e00e 
Wearing apparel (A)..... 


Miscellaneous articles (1) 
Bonds and other written evidences of debt Vaeoute as per 
Schedule: K......csievpaes ees’ cee eariendle Tho dees Seca aeeees nea 


Total of personal estate................. Riot wsleeeis ie ately $ 


Bonds, notes, and other written evidences of debt as per 
schedule L, (bad and doubtful).....ceccesseeee pinieleinte ae eyecare $ 


SCHEDULE A. 


Stock in Trade. 


6 webs cotton cloth, 240 yards....... raisiete stoner eta Sopiaieisletoita lente Satetn aia taste $36 00 
10 yards broadcloth, $40; 15 do., $45; 10 do., $50............. 
Etc., etc., being the stock in the store of deceased. .......-+--.+++.++-+ 


SCHEDULE B, 
Stock in Banks and other Corporations. 


5 shares in First National Bank, Manchester, N. H ...........--.2+---- $650 00 
10) shares in ‘Concord Railroad... 920). sep cme «Niaselee acinicisvh vis seseinsseiee tn) 100) OP 


SCHEDULE C. 
Live Stock, 
1 horse, $200; 1 cow, $75; 20 Sheep, B60. .-...ececesyereseesccerccessvccecs  $000,00 
SCHEDULE D. 
Provisions and Produce, 


60 bushels of corn, 860; 20 bushels wheat, $50........... +... 00 ejclaisia Wiss a LO ND 
10 tons hay, $150; 1 ton straw, $6........- Sco Soon ae: aot tise #53 156 00 
100 bushels potatoes, $75; 6 bushels beans, S18...........eseeeeeeeeeeees 93. 00 


$359 00 
SCHEDULE BE. 
Farming Utensils, Ete. 


lcart, $25; 2 plows, $8; 2 chains, $4; 1 shovel, $1... Peddecmdage’ yl REE OD. 
1 horse-rake, $50; lamowing-Machine, $75...6. secsssvcesscncacy seeeeie 125 00 


$163 00 
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SCHEDULE F. 


Household Furniture. 


1 parlor set, $150; 1 chamber set, $75........ ssevessseneres <sala views eceme | S220 00 
3 bedsteads, $15; 2 do., $4; 1 book-case, $40.........2 cece cscs neve rece cece 59 00 
ETA OUG Hits foes le eeicisin’s etalepisiel bale del sletaleie sng afemw alee hiceesalsinttien Awtaster sisters Hos 


SCHEDULE G. 


Books and Maps. 


Grote’s Hist. of Greece, $—; Gibbon’s Rome, $—........6-- seen ee eee n ee B 
Bancroft’s Hist. — vols.; Clarke’s Com. on N. T....-... +00 sees sees eee $ 
[The more valuable books should be specified.] 


SCHEDULE H. 
Wearing Apparel. 
{Insert when there is occasion by suits, etc.] 
SCHEDULE I. 
Miscellaneous Articles, 
1 carriage, $100; 1 old velocipede, .50........-.-.--22 eee ee Saivinie nsw aisles’ visio dt Wh LOO! OO 
SCHEDULE K. 


Bonds, Notes, Etc. ( Good.) 


Note and mortgage dated April 1, 1868, for $1,500, signed by Charles 
PAGODA ANC INCONCSE sls ealninin e aWie/:= vjolnlcia 6 klwiainie die’ als wiwleisieielbnvac.s elders » +--+ $1,700 00 
Note, etc., ete. ; 


SCHEDULE L. 


Bonds, Notes, Etc. (Bad and Doubtful.) 
Execution against Peter Perry for $400, January term, 1870, Hills- 
borough county, and interest.... ........+65 + AdoNHoctCt Ap eRien $ 
Note against John Thomas for $50 and interest, dated June 1, 1868... $ 


—- — Appraisers, 


,18—. Then the above named appraisers made oath that 
they have faithfully and impartially inventoried and appraised the estate, 
and correctly scheduled the notes and written evidences of debt, of —— —, 
deceased, according to their best skill and judgment. 

Before me, 


Ieee 


, Justice of the Peace. 


ss. ,18—. Then , administrator of ; 
deceased, made oath that the above and foregoing is a true inventory of all 
of the) estate of said deceased that has come to his knowledge, and that if 
any further estate of said deceased shall hereafter come to his possession or 
knowledge, he will render a just and true account of the same. 

Before me. , Justice of the Peace. 


ss. Returned to the probate office of said county this — day 


of , 18—. 


, Register of Probate. 
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(1) The administrator should make oath to the correctness of the inventory 
although not to the appraisal which depends upon the judgment of the ap- 
praisers. It should include notes, etec., against non-residents, which come to 
his custody or knowledge. Andif there is real or personal estate in another 
jurisdiction, he should, by an appendix, refer to it in some form, although 
there can be no actual appraisal of it here. —See post, c.10, s. 2, (1). 


5. Recorpine. Registers shall record, in suitable 
books prepared for that purpose, the amount or footing 
of each class of property, as specified in the inventory; 
all wills and their probate; all proceedings with regard 
to real estate; all accounts settled, and all orders, decis- 
ions, and appointments from which an appeal may be 
claimed. —id. s. 5. 

6. SALARIES TO BE IN FULL. The salaries allowed to 
registers shall be in full compensation for all services in 
their offices, except making and giving copies to individ- 
uals for private use, and shall be paid only upon furnish- 
ing the governor a certificate from the judge, annually, on 
the first day of January, that their duties have been per- 
formed, and the records of their courts made and kept 
according to law. —id. s. 6. 

7. KFurns For copies. Registers shall be entitled to the 
same fees as other certifying officers, for all copies of rec- 
ord, except such as are required to be used in the court 
in which such record remains, or in the supreme court 
upon appeal, and such as are necessary for administrators 
and guardians in the settlement of estates. — id. s. 7. 

8. Recuiprs ror. Every register, upon request, shall 
give a receipt for all fees by him received for copies, stat- 
ing the amount received and for what copies. — id. s. 8. 

9, BLANKS FoR BUSINESS. Blanks and stationery nec- 
essary in doing the probate business shall be provided by 
the register at the expense of the county, and the amount 
shall be paid to him from the county treasury. —id. s. 9. 

10. ADJOURNMENT BY REGISTER. In case of any va- 
cancy in the office of judge of probate, or the sickness or 
necessary absence of the judge, at the time of any court 


REGISTERS OF PROBATE. 19 


of probate appointed by law, the register shall adjourn 
such court and all proceedings therein, from term to term, 
until such vacancy is supplied or the judge attends. — id. 
s. 10. 

11. Resipence or REGISTER. Every register shall dwell 
and have his home in the town in which the probate rec- 
ords are by law required to be kept; and if any register, 
after the lapse of thirty days from the time of his appoint- 

“ment, shall dwell and have his home in any other town, 
the office of said register shall thereby become vacant, 
and the governor and council shall fill the same. — id. s. 11. 

12. Sat or propaTe court. The seal of the probate 
court in each county shall be kept by the register in his 
personal custody, at the office in which the records of the 
court of which he is register are by law to be kept, and 
not elsewhere, unless taken by the register to the place 
where a stated term of the probate court is by law to be 
holden, for his use at such term. — id. s. 12. 

13. Puwnautres. If any register shall violate any of 
the provisions of this chapter he shall be fined not more 
than five hundred dollars, one-half to the use of the com- 
plainant. —id. s. 13. 

14. Court pockrer. Each register of probate shall keep 
a docket of all cases and matters in the probate court of 
his county, and an index thereto, and shall enter in such 
docket every case or matter by its appropriate title and 
number, with short memoranda of all proceedings had 
and papers filed therein, with the dates when the proceed- 
ings were had or papers filed, and with reference to the 
places where the pieced or papers are recorded, if 
there is a record thereof. Such docket and index shall, at 
all reasonable times, be open to public inspection. — Laws 
1883, ¢. 35. 
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15. Deputies. Chapter 44 of the Laws of 1881 au- 
thorizes the appointment of deputy-registers for not ex- 
ceeding six months, in case of sickness or temporary 
absence, and with the approval of the bondsmen. 


(a) I hereby appoint John Smith as my deputy for the term of six months 
unless I shall sooner be able to resume and resume the duties of my office to 
which I am now unable to attend by reason of sickness [necessary temporary 
absence]. . Si 

Date and signature. 


We the undersigned, bondsmen of said register, hereby approve said ap- 
pointment, 
Date and signatures. 
16. Preservation or REcoRDS. The copying of faded 
or illegible records under the direction of the county 
commissioner is provided for by the act of July 27, 1881. 


CAA ACPD aR ei, 


TIMES AND PLACES OF HOLDING COURTS OF PROBATE. 


1. RockineHam. Courts of probate shall, be holden 
annually at the times and places following, namely: For 
the county of Rockingham, — at Exeter, on the Wednes- 
day next following the third Tuesday of February, March, 
and August, on the Wednesday next following the first 
Tuesday of April, and on the Wednesday next following 
the secorid Tuesday of every other month; at Ports- 
mouth, on the third Tuesday of March and on the sec- 
ond Tuesday of January, May, July, September, and 
November; at Derry, on the third Tuesday of February, 
and on the second Tuesday of June and October; at Ray- 
mond, on the first Tuesday of April, on the third Tues- 
day of August, and on the second Tuesday of December. 
—G. L. e. 191, 8. 1. 
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(a) The provision of the constitution that probate courts shall be held at 

times and places fixed by law, having no negative words, is not necessarily 
construed to divest their jurisdiction at other times and places. — Kimball v. 
Fiske, 39 R. 110. 
' A decree appointing a guardian of an insane person will not be void, 
though all the proceedings are upon other than the probate days appointed 
by statute. It is not void, evenif it could be set aside on motion.—id, See 
also Digest, p. 214, ss. 57, 58. 

It is believed that much probate business is done in vacation, and some 
legislation upon the-subject may be expedient. Under a similar constitu- 
tional provision the Massachusetts General Statutes, c. 117, s. 23, provide that 
orders of notice and other official acts which are passed as matters of course 
and do not require a previous notice to an adverse parly, may be made and 
done in vacation as well as in court; and by their act of 1863, c. 156, registers 
of probate may issue orders of notice and citations at any time. 


“2. Srrarrorp. For the county of Strafford, —at Do- 
ver, on the first Tuesday of every month ; at Farmington, 
on the third Tuesday of April, August, and December ; 
at Rochester, on the third Tuesday of January, March, 
June, and October; at Somersworth, on the third Tues- 
day of February, May, July, September, and November. 
— Laws of 1881, c. 86. 

3. Buixnap. For the county of Belknap, —at Laco- 
nia, on the third Tuesday of every month. — G. L. ¢. 191, 
8. 3. 

4, Carrott. For the county of Carroll, — at Con- 
way, on the first Tuesday of January, May, and Septem- 
ber; at West Ossipee, on the first Tuesday of February, 
June, and October; at Ossipee Corner, on the first Tues- 
day of March, July, and Noyember; at Wolfeborough 
Junction, on the first Tuesday of April, August, and De- 
cember. —id. s. 4. 

5. Merrimack. For the county of Merrimack, — at 
Concord, on the second and fourth Tuesdays of every 
month. — id. s. 5. 

6. | Hinrssoroven. For the county of Hillsborough, — 
at Manchester, on the third Tuesday of February, April, 
June, August, October, and December, and on the fourth 
Tuesday of January, March, May, July, September, and 
November; at Nashua, on the fourth Tuesday of Feb- 
ruary, April, June, August, October, and December; at 
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Francestown, on the Friday next following the fourth 
Tuesday of August; at Amherst, on the Friday next fol- 
lowing the fourth Tuesday of June and December ; at 
Peterborough, on the Friday next following the fourth 
Tuesday of February, May, and November; at Green- 
ville, on the Friday next following the fourth Tuesday of 
April and October; at Hillsborough Bridge, on the Fri- 
day next following the fourth Tuesday of January and 
July; and at Milford, on the Friday next following the 
fourth Tuesday of March and September. — Laws of 1879, 
E539) 

7. CursHire. For the county of Cheshire, — at Keene, 
on the first and third Fridays of January, February, 
March, April, May, June, September, October, Novem- 
ber, and December, on the first Friday of July, and on 
the third Friday of August. — Laws of 1881, ¢. 2. 

8. Suniivan. For the county of Sullivan, —at Clare- 
mont, on the last Wednesday of January, March, May, 
July, September, and November ; and at Newport, on the 
last Wednesday of February, April, June, August, Octo- 
ber, and December. — G. L. ¢. 191, s. 8. 

9. Grarron. For the county of Grafton, — at Lisbon, 
on the third Tuesday of April and October; at Plymouth, 
on the second Tuesday of May and November; at Ca- 
naan, on the first Tuesday of June and December; at 
Haverhill, on the third Tuesday of March and Septem- 
ber; at Woodsville, on the first Tuesday of July; at 
Wentworth, on the third Tuesday of August; at Little- 
ton, on the third Tuesday of January; at Lebanon, on 
the first Tuesday of March and September; at Orford, on - 
the third Tuesday of February; and at Bristol, on the 
third Tuesday of July. — Laws of 1881, ¢. 41, 8. 3. 

10. Coos. For the county of Coos, —at Colebrook, 
on the last Tuesday of January and the last Tuesday ot 
August; at Lancaster, on the first Tuesday of January, 
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March, May, July, and November; at Gorham, on the 
first Tuesday of April and the first Tuesday of October. 
— Laws of 1883. 

11. Houripays. Whenever a regular term of any pro- 


bate court shall happen on a legal holiday, or day of state 


elections, said probate court shall be held on the next sec- 
ular day thereafter; and all notices, reports, orders, con- 
tinuances, and papers which are made returnable to said 
regular term shall be held and deemed returnable to said 
next secular day, and the proceedings thereon shall be 
held and deemed to be of the same force and validity as 
if said notices, reports, orders, continuances, and papers 
hadsbeen made returnable to said next secular day. — 
plac. NOt gs 1; 

12. ApsourNnMENT. The judge may adjourn his court 
for the transaction of any business to any convenient time 
and place. —G. L. ¢. 189, s. 15. 

13. By rueisterR. See ante, p. 18,8. 10,and p. 9,8. 17. 

14. Sprctan TERMS. See ante, p. 8, ss. 13, 16, 17. 


CuHPAbe aH enL ay. 


PETITIONS, CITATIONS, ORDERS, AND DBECREES. 


1. Petrrron anp rEQuisitEs. All proceedings in the 
court of probate shall be commenced by petition to the 
judge, briefly setting forth the ground of the application. 
—G. L. ¢. 192, s. 1. 

2.\ Wirnout notice. The judge may, at discretion, 
procéed without notice in the following cases : 

t. In the probate of wills in common form. 

1. In the appointment of such person as administra- 
tor as is by law entitled to such trust, or the person by 
him nominated. : 

ut. In the appointment of appraisers of estates. 


s 


~ ‘ eo 
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Iv. In licensing the sale of personal estate, and real 
estate of less than two hundred dollars in value. 

v. In the appointment of commissioners of insolvent 
estates. 

vi. In the appointment of guardians of minors. 

vu. In granting allowances to widows. 

vu. In assignment of dower and homestead to widows. 

ix. In making orders for suits upon probate bonds. 

x. In changing names of persons. — G. L. ¢. 192, s. 2. 

3. Orprr or notice. In all cases in which notice is 
required, a citation shall be issued, or an order of notice 
made to the parties interested in any proceeding in the 
court of probate, to appear at said court at a certain day 
and place therein appointed, that they may be heard 
thereon if they see cause. —id. s. 3. 

4. Servicy or. Every citation or order of court to 
any individual, requiring him to perform any particular 
duty, shall be served by giving to him in person or leay- 
ing at his abode a certified copy thereof, if he resides in 
this state, twelve days at least before the day of hearing. 
Laws 1881, e. 24. 


(a) The service may be made by a private individual, and the copy be cer- 
tified by the register, or the person making the service, —25 KR. 221, 225; Di- 
gest, p. 146, s, 30. 


5. TweLve pays. Every citation or order of notice to 
any person residing out of the state, or to the widow, 
heirs, devisees, legatees, creditors, or persons interested 
in any estate, in general terms, to be present at any pro- 
ceeding relative to said estate, shall be served by giving 
to each person to whom it is directed or leaving at his 
abode, twelve days before the day appointed for such pro- 
ceedings, a certified copy of such citation or order of no- 
tice, or by publication, — Laws of 1881, ¢. 20. 

(1) See ante, page 5, ss, 30, 32. 

6. By terrer. In addition to the notice preseribed in 
the preceding sections, the judge may order personal no- 
tice, or notice by letter sent by mail, to any person inter- 


ee ee 
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ested, or notice by publication in any newspaper printed 
elsewhere, as he shall deem proper in the case. — G. L. ¢. 
192, s. 6. 

7. NewspaPer, cHorce or. All persons having busi- 
ness in the several probate courts and at the several pro- 
bate offices shall have the right of selecting such news- 
papers as they may prefer, published in the county, if 
any, otherwise some paper published in the vicinity, for 
the publication of all legal notices which may be ordered 
under their application; but if in the judgment of any 
-judge the newspaper selected be deemed insufficient to 
give due publicity to any notice, he may order the publi- 
eation in one other paper. — id. s. 7. 

8. Forms oF prririon. From an early period the 
petitioner has made his bow before announcing his 
name. Instead of saying — John Smith respectfully re- 
presents, the form has been — Respectfully represents 
John Smith. The different commencement recommended 
in the former edition has not met with favor. Neverthe- 
less, where a citizen comes of right and not by permis- 
sion the usage in question was better suited to a-former 
age than the present. In no two counties are the printed 
forms alike. Uniformity is not to be expected short of 
legislative enactment. Special forms will be found in 
subsequent chapters. A general form may be : 

To the Judge of Probate of the county of ———: 

John Smith of ——— in said county, represents that 
[state in the plainest and fewest terms the necessary facts 
of the case]. 

Wherefore your petitioner prays [state in the same way 
what is wanted ]. 

Dated at ———, the ——— day of ———, 18—. 
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9. ORDER FOR PERSONAL NOTICE AND RETURN OF SERVICE. 


STATE OF NEW HAMPSHIRE, 


= $6, Court of Probate. 


The foregoing petition [complaint] will be considered 
at the court of probate, to be holden at ——— in said ° 
county on the ———— day of ——— next, when and where 
said ———— and all persons interested may appear and be 
heard thereon, if they see cause. 

A certified copy of said petition and of this order 
thereon, shall be given to the said in person, 
or left at his abode twelve days at least before the said 
day of hearing. 


—— —— Judge of Probate. 
[Or by order —— —— Register of Probate. ] 


I certify that on! the ——— day of ———, 18—, I gave’ 
to the said , m.person, a certified copy of the 
foregoing petition and order. 


ss. ———,18—. Then the said made 

oath that the above certificate by him signed, is true. 
Before me, 

Justice of the Peace. 


Or, [hereby certify that on! the ——— day of ———, 
18—, I left at the abode of the said , a certified 
copy of the foregoing petition and order. Signature and 
oath as above, 


(1) In counting the twelve days by the rule, page 5, section 32, the day of 
service and the day of court must be excluded, —there must be twelve days 
between. 


(a) Waiver of notice. Partiesof age and competent to act may accept no- 
tice as follows: 

We accept notice of the foregoing petition, and waive all right to other 
notice. 

Date and signatures. 
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(b) Appearance. An appearance by the party, except when it is for the pur- 
pose of making objection to the authority of the court to proceed, gives ju- 
risdiction over the person, and is equivalent to a legal notice. — 40 R. 385; 22 
R. 281; 37 R. 9; Digest, 211, s. 10; p. 628, s. 9. 

But when the statute directs notice it must be strictly followed unless no- 
tice is waived, and if not followed the proceedings will be invalid as against 
a party entitled to notice — Digest, p. 215, s. 81; p. 497, s. 13; but not void as 
to third persons. — Kimball v, Fisk, 39, N. H. 110. 


10. OrpbER For puBLicaTion. This may be as follows: 


STATE OF NEW HAMPSHIRE. 
ss. Court of Probate. 


The foregoing petition will be considered at the court 
of probate to be holden at ———, in said county on the 
day of ——— next, when and where said petitioner 
and all persons interested may appear and be heard there- 
on if they see cause. And it is ordered that [a certified 
copy] said petition and this order theron, be published in 
the -, three weeks successively, the last publica- 
tion to be one week at least before said day of hearing. 
Signature of judge or register as above. 


I hereby certify that the foregoing [copy of ] petition 
and order of notice were published in the above named 
newspaper, in the issues of ‘ , and , 18—, 
three weeks successively, the last publication being more 
than one week prior to said day of hearing. 


, Publisher. 


= ae le hen the:said made oath 


that the above certificate by him signed is true. 


\ Before me, 


| Justice of the Peace. 


(1) It is quite usual to carry the original petition to the printer, and for him 
to retain it until after publication. The objections to this course may not 
counter-balance its convenience. If a copy is published, it should be certi- 
fied by the register. 

(2) The publication day is excluded in the computation. There must be 
seven days between that day and the day of court. — See ante, page 5, s, 32. 
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11. CITATION IN GENERAL TERMS TO HEIRS AT LAW AND 
OTHERS. 
STATE OF NEW HAMPSHIRE. 
8s. Court of Probate. 


To the heirs at law and all persons interested in the 
estate of , late ——— in said county deceased : 


You are hereby notified that a petition by ae, 
[to be appointed administrator of said deceased, to be 
licensed to sell real estate of the said deceased, for the 
probate in solemn form of a certain instrument as the 
last will of said deceased, for the division of the real es- 
tate of said deceased among his heirs and others entitled, 
for the assignment of dower and homestead out of the 
real estate of said-deceased, ete., etc.] has been presented, 
.and will be considered at the court of probate to be 


holden at ———, in said county of on the —— 
day of next, when and where you may appear and 


be heard thereon if you see cause; and it is ordered that 
this citation be published in the three weeks suc- 
cessively, the last publication to be one week at least be- 
fore said day of hearing. 

Date, signature, and certificate of publication, as in the 
last section, the necessary changes being made. 

12. Ducren. Probate courts in this state beimg made 
by statute “ courts of record for all purposes,” all reason- 
able presumptions will be made to sustain their proceed- 
ings. There is, therefore, in general no occasion to re- 
cite the facts proved. It may be advisable, however, that 
the deeree purport to haye been passed after notice, and 
after the appointment of agents and guardians where no- 
tice and such appointment are required by statute. With 
the same general heading a decree may be varied as in the 
following : 
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STATE OF NEW HAMPSHIRE. 


—— ss. Ata court of probate holden at ——— in 
said county, on the day of ———, 18—. 


(No. 1.) Upon considering the forgoing petition [due 
notice having been given to the said , or due 
notice having been given to all parties interested, as the 
case may be, if notice had been given], it is decreed that 
the prayer of said petition be granted. 

, Judge of Probate. 


(1) This in very many cases is sufficient. 


(No. 2.) Upon, ete. (as in No. 1.), it is decreed that 
[state specifically]. ’ 


, Judge of Probate. 


(No. 3.) Upon considering the foregoing petition, due 
notice having been given to all parties interested, and 
guardians appointed for all minors and others interested 
therein who are incapacitated to take care of their estates, 
and agents appointed for all persons interested who reside 
out of the state or are unknown [it appears that said in- 
strument was signed and sealed by the said: deceased as his last 
will, was attested and subscribed in his presence and at his re- 
quest by three credible witnesses whose names appear as wit- 
nesses thereto, and that said deceased at the time of executing 
said instrument was twenty-one years of ageand of sound mind, 
and], it is decreed that the probate of said instrument be 
confirmed. * 


\ —, Judge of Probate. 


| 
(1) The part in italics may be omitted without affecting the validity of the 
decree, and in fact ifs omission is in general advisable. — Digest, p. 214, 8. 69, 
Daniels Chan, Prac. 1210—12. 
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CARIRA SP: Tinian Var 


BONDS TO JUDGES OF PROBATE AND SUITS THEREON. 


1. In wuosz NAME. All bonds given to a judge of 
probate shall be made to “ the judge of probate for the 
county of — ,” without naming the incumbent of the 
office, and any corporation duly established by the laws 
of this state, and authorized thereto by its charter, may 
be deemed and accepted as sufficient sureties upon the 
bond of any executor, administrator, guardian, or trustee, 
by any judge of probate, upon his being satisfied of the 
ability of said corporation as such surety. — G. L. ¢. 206, 
Bild 

2. Form or Bond. Know all men by these presents, 
that we, , ete., as principal and 
veoh te , of ae as sureties, are indebted to we 
judge of pasha for the county of ———in the sum of 
——— dollars, to the payment whereof we jointly and 
severally bind ourselves, and our heirs! firmly by these 
presents. 

Sealed with our seals and dated this ———— day of 
——, 18—. 

The condition of this obligation is such that if the said 
—__—— ——— shall, etc., ete., then this obligation shall 
be void. 


, [Seal.] 

, [Seal.] 

, [Seal.] 
Approved this day of , 18—. 


——, Judge of Probate. 


(1) There is no occasion to mention executors and administrators, for they 
are always bound to the extent of assets in their hands. 

(a) The ordinary rules of construction will give way in the construction 
of a bond to the judge of probate, where the nature of the bond is prescribed 
by the statute. — Judge of Probate v. Ordway, 23 R, 198. 

If there are general words in a bond to the judge of probate, sufficiently 
extensive to meet the requirements of the statute, they will not be restricted 
by a partial enumeration of particulars. — id. 
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Under section 4, chap. 164, R. §., requiring a bond trom the heir to pay the 
just demands chargeable upon the estate, and to indemnify the administra- 
tor therefrom, a bond was given to pay debts, legacies, liabilities, etc., ot the 
deceased, and of his estate, and indemnify the administrator therefrom, “ and 
pay expenses of administration, so far as the same have been incurred. ’’ 
Held, to cover the subsequent expenses of administration, since they were 
by law chargeable upon the estate. —id. 

3. New sonp. If the sureties or the penalty in any 
such bond be insufficient, the judge shall require the prin- 
cipal therein to furnish a new bond', with sufficient pen- 
alty and sureties ; and upon refusal or neglect, after due 
notice and a reasonable time allowed, shall revoke the 


trust of such principal. — G. L. ¢. 206, s. 2. 


(1) Yo the Judge of Probate for the county of 


of represents that the [sureties, or penalty as the case 
may be] in the bond of —-— ———, administrator of , late of, etc., 
deceased, are insufficient. 

Your petitioner [state his interest as creditor or heir of the deceased or 
otherwise]. 

Wherefore your petitioner prays that said —— may be required to 
furnish a new bond with sufficient penalty and sureties, and upon his neglect 
upon due notice in reasonable time, that his trust may be revoked and a new 
administrator appointed in his stead. 

Dated this —— day of , 18—. 


Personal notice as ante, p. 24, ss.4 to % 

P.29,s.12. Upon, ete., it is ordered, that the said 
bond within —— days in the penal sum of 
sureties. 


furnish a new 
dollars and with sufficient 


—— ——,, Judge of Probate. 


New bond furnished and approved this —— day of ———, 18—. 
i ——, Judge of Probate, 


Or if not furnished, at a subsequent term decree as follows: 

Whereas ——-— ———, administrator of , deceased, on the —— 
day of ——— last, was ordered by me to furnish a new bond within —— days, 
in the penal sum of dollars and with sufficient sureties, but has neg- 
lected to furnish such bond, it is decreed that his said trust be revoked, and 
that —-— ——_, of, etc., be appointed administrator of the estate of said de- 
ceased not before administered. 


| 

4. Av REQUEST oF suRETY. The judge, on applica- 

tion! of any surety, may require a new bond to be filed, 

and after due notice, may, in his discretion, discharge such 

surety” from all further responsibility upon any bond. — 
id. s. 3. 


,» Judge of Probate. 
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(1) To the Judge of Probate for the county of ——: 


— of ——— represents that he is a surety upon the bond of 

[administrator, guardian, trustee, ete.,] of etc., but by reason of [state why] 

he is unwilling to remain holden upon said bond, ? 
Wherefore he prays that the said may be required to file a new 

bond, and said petitioner be discharged from all further responsibility. 
Dated this —— day of , 18—. 


Personal notice as ante, p. 24, ss. 4-9. 


P. 29, s.12. Upon ete., it is ordered that said —-— within ——— days’ 
file a new bond in the penal sum of ——— dollars, and with sufficient sureties, 
and that said petitioner be discharged from all further responsibilty as surety 
upon the bond aforesaid, from and after the filing of said new bond. 

, Judge of Probate. 

(2) The new bond, if furnished, may be indorsed as ante, s, 3. If not fur- 
nished at the next term, revoke the trust and decree as therein stated. 

But if done without the knowledge of a co-surety the latter is discharged.— 
McKim y. Demmon, 130 Mass, 404. 


5. Surr upon Bponp. Any person interested in any bond. 
given to a judge of probate may apply’ to the judge for an 
order for suit thereof, setting forth his claim intended to 
be recovered in such suit; andthe judge may make such 
order, upon the applicant giving bond, with sufficient 
sureties, to pay the costs which may be adjudged against 
him. — id. s. 4. 


(a) An administrator de bonis non is the proper person to apply for an order 
for suit on the bond of his predecessor. — Prescott v. Farmer, 59 R. 90. 

An action can not be maintained upon a probate bond, unless the party in 
interest has sustained some grievance peculiar to himself, by the conduct 
of the executor or administrator. — Gookin vy. Hoit, 3 R. 392. 

In general, all claims must be liquidated, either by confession or by judg- 
ment, before they can be recovered by a suit ona probate bond—Rogers vy. 
Wendell, cited 5 R. 69; 26 R. 150; 59 R. 39; and generally a decree of distribu- 
tion, or else an acknowledgment of the claim by the executor or administra- 
tor is necessary to the maintenance of a suit upon the bond, for non-payment 
of a legacy or distributive share.— 49 R. 150, 154, 5 R. 68; 16 Vermont, R. 228,2 
Red. on Wills, 82,83. And so neglect to render an account will not warrant a 
suit until an order to account. — Hurlburt vy. Wheeler, 40 R. 73, 75. 


(b) No order from the judge is necessary before presenting the bond to the 
commissioner upon the estate of either of the signers. — Prescott v. Farmer, 
59 R. 90. 


(1) To the Judge of Probate, for the county of 


of etc., respectfully represents, that [he is a son and heir, a 
creditor, the widow of, etc., showing how the petitioner is interested] and in- 
terested in the ——— bond, given by —-— ——-, of, etc. [administrator, ex- 
ecutor, guardian, trustee, etc.,] of etc., and has a just claim to recover upon 
said bond the sum of ——-— dollars, Said claim is [state what]. 


i 


} 
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Wherefore your petitioner prays for an order fora suit upon said bond, and 
herewith presents a bond, with sufficient sureties to pay the costs which may 
be adjudged against him. 

Dated this —— day of 


, 18—. 


P, 29, 5.12. Upon, etc., it is decreed that the prayer of said petition be 
granted. i 
Petitioner’s bond approved. 


——, Judge of Probate. 


* (2) The condition of this obligation is such that if the said » who 
has applied tothe judge of probate for said county, for an order for a suit 
upon the [administration, guardianship, etc.] bond of —-— , Of, etc. 
shall pay all costs which may be adjudged against him, then this obligation 
shall be void.— See s, 1, ante. 


6. Puarntirr. In such suit, the defendant shall be 
called to answer to “ the judge of probate for the county 
of ,’ without mentioning the name of the judge to 
whom the bond was given, or who fills the office; and no 
suit on any bond shall be abated or discontinued by any 
vacancy or change in the office of judge. —id. s. 6. 


(a) In debt on a probate bond, the creditors are not estopped from alleg- 
ing, in the name of the judge of probate, that the administrator did not ren- 
der an account within the year, by the fact that, after the end of the year 
he rendered an account which was accepted and allowed by the judge of 
probate.— Judge of Probate v. Tillotson, 6 R. 38. 


7. InpoRSEMENT Upon writ. The name and residence 
of every person at whose request such order is made and 
suit instituted shall be indorsed! on the writ before the 
service thereof, with a brief statement of his claim. — 


id. s. 5. 


(1) John Rogers, of Dover, N. H. 

Claims $: , allowed by the commissioner for, etc., etc. 

John Smith, of Concord, N. H. 

Claims $. , for etc., ete. 

(a) Objections to the form of the indorsement of the claim come too late 
after the defendant has pleaded generally to the declaration and issue has 
been joined. — Judge of Probate v. Lane, 50 R. 556, 


8. New rnporsers. During the pendency of such 
suit, the court, on motion, may order the name of any 
person interested to be indorsed on the original writ in 
manner aforesaid, and he shall thereupon be entitled to 
the same rights as if his name had been so indorsed be- 


4 
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fore the service of such writ but subsequent to the other ~ 


indorsers, upon his giving bond, with sureties, for the 
payment of costs. —id. s. 11. 


9, Jupamenr. When it shall appear upon confession, © 


verdict, demurrer, or in any other way, that the penalty? 
of such bond is forfeited, judgment shall be rendered 
against the defendant for such penalty’; and such judg- 
ment shall be security for all interested. — id. s. 7. 

(1) No interest will be allowed prior to the verdict, or default in court deter- 


mining the forfeiture. — Judge of Probate v. Rice, 58 R. 400. There is but one 
bill of costs. — id. 


10. CHancery. Upon a hearing in chancery, on 
such forfeiture, the court shall examine and ascertain the 
claims of the parties whose names are indorsed on the 
writ ; and judgment shall be rendered for such parties 
respectively for the amount so ascertained, “that the 
judge of probate for the county of now have 
execution for _, being part of the penalty for- 
feited, and costs taxed at , for the use of A B, 
of ©,” with such further description as the court may 
deem expedient. — id. s. 8. 

11. Exxcurtton. The party for whose use such judg- 
ment shall be rendered, may sue out execution thereon, 
and shall be taken to be the creditor; and if such execu- 
tion is levied on real estate, the same shall vest in such 
party as it would do if he were the nominal as well as 
real plaintiff in the suit; and the attachment made on 
the original writ shall inure to his benefit in the same 
manner. —id. 8. 9. 

12. SEvERAL ExEcuTIONS.. If there be more than one 
party for whose use such executions may be awarded, the 
order of priority in the attachment shall be as designated 
in the indorsement on the original writ; and if there be 
no such designation, in the order in which the names are 
indorsed. — id. s. 10. 


‘ 
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13. Costs or suit. Execution may be awarded, for 
costs adjudged to the defendants in any such suit, against 
the parties for whose benefit the suit was brought or 
maintained ; or the defendants may have their remedy on 
the bonds taken m the probate office. —id. s. 16. 

14. No review. Neither party shall have a right of 
review in any suit upon a probate bond. — id. s. 17. 

15. Scrre racras. After judgment for the penalty of 
such bond, any person interested, upon giving bond to 
the judge of probate, with sufficient sureties, for the pay- 
ment of such costs as may be adjudged him, may sue out 
a scire facias on such judgment, to show cause why execu- 
tion should not be awarded for his use out of the same. — 
id. s. 12. 

16. On such scire facias the claim of such person shall 
be examined, and judgment rendered and execution there- 
for awarded in manner aforesaid; and he shall be taken 
to be the creditor as aforesaid. — id. s. 13. 

17. Errect or supamMEent. No suit or judgment on 
such bond shall operate as an abatement or bar to any 
suit thereon against any obligor, against whom no suit 
has previously been commenced or judgment rendered. — 
id. 8. 14. 

18. Ir For DEFENDANT. A judgment in favor of the 
obligors shall in no case operate as a bar to any suit on 
such bond for the benefit of a different claimant, or of 
the same claimant for a different claim. — id. s. 15. 
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CHAPTER VI. Sion 


APPEALS FROM JUDGES OF PROBATE. 


1. Who May appEaL. Any person aggrieved by any 
decree, order, appointment, grant, or denial of any judge 
of probate, which may conclude his interest and .which 
is not strictly interlocutory, may appeal therefrom to the 
supreme court, at the law term thereof next to be holden 
for the county. — G. L. e. 207. 


(1) One who is not aggrieved cannot appeal. — Hills v. Baker, 59 R. 514. 


(a) It is immaterial whether the appellant’s interests are personal or repre- 
sentative. — 55 R. 45; 34 R. 407. 


(b) PROBATE AND ADMINISTRATION. The executor named in the will may 
appeal from a decree disallowing the probate of the will, and his interest is 
sufficiently set forth by an allegation that he isnamed as executor in the will, 
and is interested therein. — Shirley v. Healds, 34 R. 407. 

A creditor of an heir cannot appeal from the probate of a will devising 
jand to a third person, unless he has attached the land.—29 R. 170; 16 Pick. 
264, Money was bequeathed to trustees to accumulate for sixty years, and 
then be paid to a town in trust for certain objects; held, that the town had 
such an interest as to be entitled to appeal from a decree respecting the 
will. — Northampton y. Smith, 11 Met, 390. 

An administrator, appointed in another state in which was the domicile of 
the deceased, may appeal from a decree appointing a different person admin- 
istrator in this state.—Smith v, Sherman, 4 Cush, 408, One holding land 
liable to be sold for the debts of the deceased, may appeal from the appoint- 
ment of an administrator de bonis non. —6 Cush, 493, 


ACCOUNT OF ADMINISTRATION. One holding land thatis liable to be sold 
for the payment of debts, or the expenses of administration, may appeal from 
the allowance of the account of the administrator or executor —(6 R. 116;41 R. 
479); or the assignee of land charged by the will with the payment of a legacy 
upon a deficiency of personal estate (Leavitt v. Wooster, 14 R. 550); or an 
administrator de bonis non.— Wiggin v, Swett, 6 Met. 194; Digest, 442, s. 62. 

A person died intestate, leaving a daughter who died leaving children; 
held, that their guardian might appeal from the allowance of the account of 
administration upon the estate of their grandfather. — Mathes y. Bennett, 21 
R. 188, 198. 

One who renders services for an administrator cannot appeal from a dis- 
allowance of the item in the administration account, for he is not concluded 
by the decree.— Barker v. Tenney, 28 Conn. 414, Upon the same ground, it 
has been held, that one claiming property as a gift from the deceased cannot 
appeal from a decree charging the administrator with the property and order- 
ing it to be distributed among the next of kin, and that it does not alter 
the case, that he appeared in the probate court and resisted the decree. — : % 
‘6 Gray, 137. The administrator, and not the heir of a deceased legatee, is the ; E 


proper person to appeal from the allowance of the account of the executor. — 
‘9 Mass. 386, 


GUARDIANS. It has been held that trustees of a fund bequeathed for the r 
support and education of a minor, cannot appeal from the appointment of a ‘ 3 
4 » 

x ore’, 
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guardian. — Deering v. Adams, 34 Maine 41. One under guardianship as a non- 
compos may appeal from a refusal to revoke the appointment. —1 Mass, 548. 

A creditor of a minor under guardianship, who has commenced a trustee 
process against the guardian, may appeal from a decree of the judge of pro- 
bate allowing the guardian’s account.— Clark vy. Courser, 29 R. 170. See 
Mathes y. Bennett, ante. 

Sureties on the bond of a deceased guardian, may appeal from a decree- 
finding a balance against him, his estate being insolvent. — Farrar v. Parker, 
3 Allen 556, 

The children and heirs at law of a person non-compos, were held entitled to 
appeal from the allowance of the account of her guardian (Boynton v- 
Dyer, 18 Pick. 3); but held otherwise in respect to an uncle or next friend of 
such non-compos. — 2 Mass. 140. 


LICENSE TO SELL. The owner of the reversion may appeal from a decree 
for the sale of land to pay debts. — Tilton y. Tilton, 41 R. 479. A creditor of 
the deceased cannot appeal from a denial of the application by the adminis- 
trator for license to sell real estate for the payment of debts.—Henry vy. 
Esty, 13 Gray, 336. 


PROBATE BONDS. There may be an appeal from the refusal of the judge to 
grant an order fora suit upon such a bond.—21 Pick. 40; 16 Mass. 528. But 
there is no appeal from an order for a suit, since the party can make his de- 
fense to the action. —12 R. 165, 169; 3 R. 392; 1 R. 249; Digest, pp. 306-7, ss. 95, 98> 
100; 5 Pick, 60; 8 Pick, 121. 

(c) It has been held that there is no appeal from an order over-ruling excep- 
tions upon complaint for embezzlement. —Bradley v. Vesey, 47 Maine 85. 

There is no appeal from the acceptance of the report of referees, upon the 
claims of a creditor against an insolvent estate. — Bond v. Dunbar, 2 R. 216. 

(ad) Reasons for the appeal are to be stated with as much precision as the 
case will admit of.— Mathes v. Bennett, 21 R. 183, 203, 

(e) It is no cause for an appeal from a decree otherwise satisfactory, that it 
was on insufficient notice. The party should cause another proceeding to be 
instituted with notice. — Lyman y. Elsher, 59 R. 316. 


2. CLAIMING AN APPEAL. Such appeal shall be claimed 
within sixty! days from the time of making such decision, 
and not after, in writing, signed by the party appealing 
or his attorney, setting forth his interest therein,’ and the’ 
reasons of his appeal. —id.s. 2. See ss. 18-19, post. 


(1) Every decree is of the last day of the term, unless a minute is entered 
of record indicating an earlier day.— Goodall y. Harris, 24 R. 363. See 58 
R. 24. 

(2) His interest in the decree will in general appear from a statement that 
he is administrator, creditor, son and heir, legatee, or devisee (as the case 
may he), of the deceased; but when this will not show his right to appeal as a 
person ‘‘aggrieved”’ a further statement will be necessary. — See note, s, 1, 
ante; 58 R. 15; (c), post. 

(8) If there are two sons, each may appeal, and so of other persons inter_ 
ested, and the reasons assigned may be different in the several appeals. —47 
R, 88, 413. 

Where the decree of a judge of probate relates to a single item, like the al- 
lowance of asum for the present support of a widow, it is sufficient, ina 
petition for leave to appeal, to state generally that the petitioner is aggrieved 
by the decree, without setting forth more particularly the reasons of appeal, 
— Holt y. Smart, 46 R. 9. 
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In Rowell v. Conner, 57 R. 323, a petition for an appeal was held sufficient 
although merely stating that the administrator in his account, ‘‘ neglected to 
charge himself with a large amount of money received by him belonging to 
said estate and said minor heirs, and credited himself with a large amount 
of money not paid by him as administrator.” 

(a) AMENDMENT. New and independent reasons for the appeal cannot be 
assigned in the court above, by way of amendment or otherwise. But the 
appellant will not be restricted to the same arguments, or views, or evidence 
which were presented before the judge of probate. — Boynton y. Dyer, 18 
Pick.1,4, And the reason assigned for the appeal may be amended in any 
way that does not change the nature of the claim. — Patrick y. Cowles, 45 R. 
553; Digest, p. 42, s. 68; 50 R. 243; 51 R. 325. 

(b) MATTERS OF DISCRETION. In Mathes vy. Bennett, 21 R. 188, 202, it was 
held that there is no appeal from the refusal of the judge of probate, to re- 
quire the widow to account for her allowance as a part of her distributive 
share, the statute haying left it to the discretion of the judge of probate. But 
it has since been uniformly held that his discretion as to the amount of her 
allowance is subject to revision upon appeal. —36 R. 437; 34 R. 194; 31 R. 182, 
191; Digest, p. 316. 5 

(c) The claim of an appeal is addressed to the judge of probate. Itis filed 
in the probate office with the bond, and copies filed with the clerk of the 
supreme court, with evidence of the publication of the notice of appeal. 

Care should be taken to state all grounds of appeal or items complained of 
since the appellant will be confined to them although the appellee is not. — 
58 R. 15; 47 R. 88, 407; 131 Mass. 341; 123 do. 443; 18 Pick. 1. 

(d) A pending appeal may be prosecuted by leave of court by other parties 
interested, notwithstanding an agreement to dismiss the appeal entered into 
by the original parties. — Rogers vy. Martin, 58 R. 442; Kent y. Dunham, 14 
Gray 279; Lyme y. Allen, 51 R. 242, 244, 

(e) There is no review. —55 R. 147; 15 R. 474. 


3. Bonp. The person appealing shall give bond, with 
sufficient sureties, to prosecute his appeal with effect, and 
to pay all such costs as shall be awarded against him by 
the supreme court. —id. s. 3. 


(1) The condition of this obligation is, that whereas, the said —- ——, has 
appealed to the supreme court, from a decision of the judge of probate, at 
the probate court, holden at , in said county, on the —— day of 
18— [state the substance of the decree as in the notice]; now, if said 
shall prosecute his appeal with effect, and pay all such costs as shall be 
awarded against him by the supreme court, then this obligation shall be 
void. — See ante, p. 30, s. 1, (a). 


4, Notice shall be immediately given of such appeal, 
and of the court at which it will be entered and prose- 
cuted, by publication! thereof. —id. s. 4. 

(1) Ante, p. 5, s.30. The form may be as follows: 

PROBATE APPEAL. 


The subscriber gives notice that he has appealed from the decision of the 
judge of probate, for the county of , at the probate court held at /; 
on the —— day of —,18—. [Upon the account ot —~ ——, administrator of 


ee ‘i : : 4 Aye is 


APPEALS FROM JUDGES OF PROBATE. 39 


— —, late of , in said county, deceased,” or “ approving and allowing 
acertain instrument as the last will of —— ——, late of ,in said county, de- 
ceased,” or whatever else the decree may have been, whichis to be described 
in general terms]; and said appeal will be entered and prosecuted at the 
supreme court, to be holden at forthe state of New Hampshire on the 
— Tuesday of next. = 

Dated at , this —— day of 


ris 


(a) If a bond is not filed the appeal will be dismissed, and soif the required 
notice is not given; the party will be left to his petition. — 53 R. 618; 15 R. 24. 


5. Costs. If the decision of the judge is reversed or 
altered, the supreme court shall tax! costs for the appel- 
lant, otherwise for the appellee, and may issue execution 


“therefor. — id. s. 5. 


(1) If the appellee prevail in relation to the most important matters, but 
not wholly, costs will not be allowed to either party. — Digest, p. 205, s. 62. 

Neither party was allowed costs, where the heirs, appealing from an allow- 
ance to the widow, objected to any allowance, and also to its amount, and it 
was reduced from $1,250 to $750. —- Kingman vy. Kingman, 31 R. 192. 

Where the sum allowed the executor was the same allowed by the judge of 
probate, the appellee had costs, although additions and deductions were 
made in this court.— Wendell vy. French, 19 R. 206. In a later case, upon a 
similar result, neither party had costs. — Caswell y. Hill, 47 R. 408, 415. 


6. Compraryt. If such appeal shall not be prosecuted, 


any person interested may file a complaint before the 
court appealed to, and haye the decision appealed from 


affirmed,’ and judgment and execution for his costs. — 


id. s. 6. 


(1) The statute makes no provision for reversing a decree in case the appel- 


4 lant fail to prosecute his appeal. Perhaps any person interested may be per- 
mitted to prosecute the appeal if his application be seasonably made; but it 


is too late after a settlement by the parties in good faith. —14 Gray 281; 32 
Conn. 331. See note (d), page 38, ante. q 


The form of a petition to affirm a decree may be as follows: 


To the Supreme Court. 


——— $s. 


- of, etc., respectfully represents that —— —, of etc, [a son and 
heir of etc., a creditor of, etc.], late of — ; in the county of 
deceased, claiming to be aggrieved by a decree of the court of probate 
holden at , in said county, on the —- day of —-——, 18—. [Here state 
the decree,] on the —— day of , 18—, appealed from suid decree to the 
supreme court, at the law term thereof, then next to be holden for said 
county, but has neglected to prosecute his said ein at 

Your petitioneris [here state his interest]. 

Wherefore your petitioner prays that said decree may be affirmed, and for 
his costs. 

Dated 


this day of —, 18—. 
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'An application by a person interested, for leave to prosecute an appeal may 
be as follows: 


To the Supreme Court. 


——— 8S. 


, of ————, represents that [proceed as in the last form]. 

Your petitioner is [state his interest]. ; 

Wherefore your petitioner prays that he may be permitted to prosecute 
said appeal [the same having been duly entered in said court, at the —-—— 
term thereof }. 

Dated, etc. 


7. Upon purition. Any person aggrieved by any de- 
cision of a judge, who was prevented from appealing 
therefrom within sixty days, through mistake, accident, or 
misfortune, and not from his own neglect, may petition 
the supreme court, at any time within two years there- 
after, to be allowed an appeal, setting forth his interest, 
his reasons for appealing, and the causes of his delay. — 


dd; 8.7. \See 8:9,\(1.) 


(a) To the Supreme Court. 
88. 
——— of ———, represents, that at a court of probate holden at ; 
in the county of ———, on the -— day of ———, 18—, it was decreed upon the 


[aceount, petition, etc.,] of , that [state the decree]. Your petitioner is 
[state his interest] and is aggrieved by said decree, but was prevented from 
appealing from said decision within sixty days, through accident, mistake, 
and misfortune, and not from his own neglect, 

His reasons for appealing from said decree are: 

1st. Because, etc., etc.—See ss. 13-19, post. 

And the causes of his delay are [state them]. 

Wherefore your petitioner prays that he may be allowed an appeal from 
said decision, and that this proceeding may be considered as an appeal, and 
said decree be reversed. 

Dated this —— day of ———, 18—. 


(b) The two years commence from the expiration of the sixty days. —46 R. 
9; 67 RK, 323. 

If a decree has been obtained by fraud, there may be a petition for a re- 
hearing, after the two years, and an appeal from the decision upon such peti- 
tion, as in other cases. — Digest, p, 304, s. 57; p. 377, s. 18; 20 Pick, 510; 14 ditto 
405; 7 ditto 1. 

(c) Failure from neglect of an express agent to seasonably file the appeal 
papers was held to be such accident as the statute contemplates (Matthews 
v. Fogg, 35 R. 282); and so where the papers prepared by a firm were mislaid 
and each partner supposed the other had sent them to the register of pro- 
' qate.— Grant v. Cole, 57 R. 547; Ladd, judge, dissenting. See also post, s. 9, (1). 
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8. Upon such petition, an order of notice shall be 
issued, requiring the petition and order to be published 
in some newspaper three weeks successively, the last pub- 
lication thereof to be at least thirty days before the law 
term of the supreme court to which it is returnable. — 
id. s. 8. 

9. Ifit appear that the petitioner has not unreasonably 
neglected’ to appeal, and that injustice? has been done by 
the decision of the judge, such appeal shall be allowed, 
heard, and tried, on such petition. — id. s. 9. 


“(1) Misapprehension of the law is one of the mistakes or accidents for 
which this remedy is provided. —Cutts v. Cutts, 58 R. 602; 22 R. 265. 

An executor claimed an appeal within sixty days; but did not file a bond 
to prosecute his appeal, nor give notice of it by publication in a newspaper. 
He examined the statute, but overlooked the provision requiring a bond and 
notice. Held, that an appeal should be allowed upon petition. —Parker’s 
Appeal, 15 R, 24. - 

And so, where the party taking an appeal, through misapprehension of the 
law, failed to enter his appeal at the proper term. — Tilton y. Tilton, 35 R. 430. 

It has been held that forgetfulness of the party to avail himself of material 
facts within his knowledge must be deemed negligence, and will not be re- 
lieved. — French’s Petition, 17 R. 472; see also Digest, pp. 570-71, ss. 10, 12, 17, 
22. 

Upon petition by a resident of another state for leave to appeal it was held 
that the fact that she failed to make arrangements for being notified of the 
executor’s application to settle his account was evidence upon the question 
of negligence, but was not alone unreasonable neglect.— Holton y. Alcott 
58 R. 598. Nor is the fact that an agent was appointed by the judge for all per- 
sons interested, residing out of the state, of itself a bar to the granting of the 
petition. — Whitcomb’s Petition, 26 R. 370; see also ante, s.7, (¢c.). And under, 
the present practice each case, as a generalrule, would be determined upon 
its own circumstances of diligence or negligence as a question of fact rather 
than of law, in the opinion of the court. 

(2) Injustice. Although this must be shown, yet if it appear that important 
questions were inyolyed, which the petitioner intended to try and was rea- 
sonably entitled to litigate, and he has some evidence, the merits of the contro- 
versy will not be gone into upon the petition. The appeal Will be granted. — 
58 R. 200, 598; 50 R. 532; 35 R, 289; 20 R. 81; 17 R.472; 15 R. 24; Digest, p. 571, s. 23. 
But the appeal will not be granted if it is apparent that the same result must 
be arrived at in the end. —id.; Rice’s Petition, 68 R. 200, 


10: Scurrry ror costs. The court may require the 
appellant to give security for costs, and costs may be al- 
lowed to either party at the discretion of the court. — 
id. s. 10. 

11. Issvz To sury. On any appeal, if any fact mate- 
rial to the cause shall be disputed, the court may direct 
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an issue proper to try such fact to be formed, and ascertain 
the same by the verdict of a jury. —id. s. 11. 

12. Errect OF APPEAL UPON DECREE. Every decision 
of a judge, so far as the same shall be affirmed or unal- 
tered by the supreme court upon appeal, shall be consid- 
ered to have been in force from the time the same was 
made or passed by the judge of probate. —id. s. 12. 

_ 13. APPEAL FROM THE DISALLOWANCE OF A WILL, (See 
34 R. 407.) 


To the Judge of Probate for the County of ——— : 

——. , of, represents that he is aggrieved by a 
decree of the judge of probate for said county, at apro- 
bate court holden at ———, on the day of 
18—, rejecting and disallowing a certain instrument pre- 
sented for probate, as the last will of ——_—-———., late 
of ———., in said county, deceased. ; 

The said ————is [executor, a legatee, etc., showing 
his interest] of said deceased, under said will, and appeals 
from said decision to the supreme court, at the law term 
thereof, next to be holden for said county, and assigns 
the rejection and disallowance of said instrument as the 
reasons for his appeal. 

Dated this day of ———, 18—. 


14. FRoM THE ALLOWANCE oF 4 WiLL. ‘(See 47 R. 120; 
39 R. 163; 10 R. 514.) 


To the Judge of Probate for the County. of ——— : 

The undersigned represent that they are aggrieved by 
a decree of the judge for said county, at a probate court 
holden at ———, on the day of ——— 18—, ap- 
proving and allowing a certain instrument presented for 
- probate, as the last will of , late of ———, in 
said county, deceased, and of whom the undersigned are 
children and heirs, and they appeal from said decision to 
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the supreme court, at the law term thereof, next to be 
holden for said county, and assign the following reasons 
for their appeal : 


1. Because said deceased at the time of the alleged 
execution of said instrument was not of sound mind. - 

2. Because he was induced to execute said instrument 
by undue influence, over-persuasion and artful misrepre- 
sentations on the part of [name them] and others interest- 
ed in the making of said will. 

- 3. Because said instrument was not signed and sealed 
by said deceased or any person in his presence and by his 
express direction. 

4, Because it was not attested and subscribed in his 
presence and at his request, by three or more eredible 
witnesses. 

5. Because, ete. 

Dated this 


day of , 18—. 


—- ss —__—— 


15. By a Marriep woman. (See G. L. p. 434,8. 1; 45 
R. 453; 39 R. 203.) 
To the Judge of Probate for the County of x 


of, ete., represents that she is aggrieved 
by a decree, etc., etc., as ante, s. 13 or 14. 


16. By an apMmInistRATOR. Upon settlement of his 
account. 


To the Judge of Probate for the County of 


The undersigned, administrator of , late 
of —, in said county, deceased, represents that he is 
aggrieved by a decree of the judge of probate for said 
county, at a probate court holden at , on the 
day of , 18—, upon his administration account, 
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and appeals from said decision to the supreme court, at 


the law term thereof, next to be holden for said county, . 


and assigns the following reasons for his appeal : 


1. Because said decree charges said administrator with 
a balance of dollars and cents. 

2. Because said decree charges said administrator with 
the sum of dollars and cents [state for 
what and in this way state each particular item of charge 
complained of]. 

3. Because by said decree said administrator was dis- 
allowed the sum of — dollars and cents, which 
was paid by him for insurance. 

4, Because by said decree said administrator was dis- 
lowed, ete., ete. 

Dated this 


day of , 18—. 


17. AGAINST AN ADMINISTRATOR. 

To the Judge of Probate for the County of 
, of, represents that he is aggrieved by a 
decree of the judge of probate for said county, at a pro- 
bate court holden at , on the day of- , 18—, 
upon the account of , administrator of 
, late of ,in said county, deceased. 
Said ———- ——-— is [state how he is interested] and 
appeals from said decision to the supreme court, at the 
law term thereof, next to be holden for said county, and 
assigns the following reasons for his appeal : 


1. Because said decree charges said administrator with 
a balance of dollars and cents, only. 

2. Because by said decree said administrator was al- 
lowed the sum of dollars and —— cents, for [state 
for what, and in this way state each particular item of 
allowance complained of ]. 
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3. Because by said deeree said administrator was not 
charged with the sum of ——— dollars for [state what, 
and in this way state each item claimed against the admin- 
istrator, and disallowed by the decree]. 

Dated this day of ———, 18. 


(a) Appeals from decrees upon the accounts of guardians and trustees will 
be similar to those by and against an administrator. 


18. By A TRUSTHE AGAINST AN ADMINISTRATOR. 
To the Judge of Probate for the County of ———: 


= , of, represents that , late 
of, ete., deceased, by his last will, which has been duly ap- 
proved and allowed by the judge of probate for said county, 
devised [state what] in trust for one of ete., 
and said petitioner, by said will, and the appointment of 
said judge, is trustee toreceive and hold said property for 
the purposes of said trust. 
Your petitioner is aggrieved, etc., ete., as in s. 17. 


19. By A OREDITOR OF AN HEIR. 
To the Judge of Probate for the County of ———: 


—— —— , of, represents that on the 
, 18—, he commenced an action against one 
, of, ete., who is a son and heir of 
late of ———, in said county, deceased, and attached all 
the interest of the said ———— ——— in certain real es- 
tate in the town of ———, in said county, being [describe 
the land] and said suit was duly entered at, etc. [or the 
writ in said action is returnable to the supreme court to 
be holden, ete]. 
The said ———— ———, at the time of the commence- 
ment of said suit, was, and now is, justly indebted to your 


day of 
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petitioner in the sum of ——— dollars, and to secure 
such indebtedness said attachment was made. 

By a certain instrument, which by a decree of the pro- 
bate court, holden at, ete., on etc., was approved and al- 
lowed as the last will of said deceased, said real estate, so 
attached as aforesaid, was devised to one ————_——__., 

Your petitioner is aggrieved by said decree and appeals 
from the same to, etc., as ins. 14, 

20. ORDERS IN vacation. In any probate appeal, or- 
ders may, upon due notice and opportunity for a hearing, 
be made by any justice of the supreme court, in vacation, 
sending questions of fact to the trial term, or a referee or 
referees for trial, drawing a case for the law term, or giv- 
ing such other direction to the cause as might be given 
by the court at the law term, for making progress and 
bringing the appeal to a decision by the proper tribunal, 
without the delays incident to proceedings upon orders 
made in term time alone, — Laws of 1881, e. 13. 
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1. Comprtmenoy ror. Every person of the age of 
twenty-one years, of sane mind, may devise and dispose of 
his property, real and personal, and of any right or inter- 
est he may have in any property, by his last will in writ- 
ing. —G, L. ¢. 193, s. 1 

2, ANY MARRIED WoMAN of full age and of sane mind, 
having estate in her own right, may give, devise, and dis- 
pose of the same by will in writing, executed with the 
formalities required by law in other cases, and the same 
shall be proved and allowed by the court of probate; but 
no such will shall impair the rights of the husband in 
such estate, or his rights to a distributive share thereof. — 
G. L. ¢, 183, 8: 11: 
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3. AFTER ACQUIRED ESTATE. Any estate, right, or in- 
terest in any real property, acquired by the testator’ after 
making his will, shall pass thereby, if such shall appear 
to have been his intention. —G. L. c. 193, s. 2. 

(1) Such has been the law since the Revised Statutes of 1843, and the stat- 
ute applies to wills made before that time, the testator dying afterwards.—22 
R, 434; Digest, p. 269. 

4, Dissuizry. No devise or bequest of any property 
shall be defeated by any disseizin or wrongful disposses- 
sion thereof by any other person. — id. s. 3. 

(1) Until 1845 there was no statute in this state authorizing a married wo- 
man to make a will.—See Digest, p. 421. 

5. QUANTITY oF ESTATE. Every devise of real estate 
shall be holden to pass al/ the estate of the devisor there- 
in, unless it shall appear! that it was his intention to pass 
a less estate. —id. s. 4. 

(1) The intention to give an estate less than a fee may be gathered from the 
whole will. —1 Cush. 93. 

When an estate is conveyed to trustees, a fee will pass, whenever itis neo- 
essary for the purposes of the trust. — Digest, p. 275, s. 73. 

6. No express devise of any estate for life or other 
limited estate shall be enlarged or construed to pass any 
greater estate, by reason of any devise to’ the heirs or is- 
sue of such person. —id. s. 5. 

(1) The rule in Shelley’s Case to the contrary of this was in force in this 


state until changed by statute. — 40 R. 498; 48 R. 502; Digest, p. 276, ss, 104, 105; 
R, 8. ¢, 156, s. 5. 


(a) It is now held in this state that the question of intention in construing 
a willis ordinarily to be determined as a question of fact upon all the evi- 
dence and not by artificial rules of interpretation.— Brown y. Bartlett, 58 R. 
511. See Clark y. Clark, 56 R. 105; Chesley v. Sherburne, 56 R. 303; Rice v. So- 
ciety, 56 R.191; Richardson v. Martin, 55 R. 45; Raynes v. Raynes, 54 R. 201; 
Mathes v, Smart, 51 R. 488; Gale v. Drake, 51 R. 78; Perkins vy. Mathes, 49 R. 
107; Society v. Hatch, 48 R. 393; George v. George, 47 R. 27. 


7. Ivy writine. No will shall be effectual to pass any 
real or personal estate, or to change or in any way affect 
the same, unless made by a person of the age of twenty-, 
one years, of sound mind, in writing,! signed and sealed 
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‘by the testator, or by some person in his presence and by 
his express direction, and attested and subscribed in his pres- 
ence by three or more credible? witnesses. —id. s. 6. 


(1) This includes printing. — See ante, p. 4, s. 22. 

(2) See post, 8, 22, (5), 

(a) In respect to the degree of intelligence and memory requisite to the 
making of a will, the jury were instructed in a recent case as follows: “In 
order to haye sufficient mental capacity to make the will, Margaret, at the 
time of making it, must have been able to understand the nature of the act 
she was doing, to recollect the property she wished to dispose of, and under- 
stand its general nature, to bearin mindthose who were then her nearest rel- 


atives, as such, and to make an election upon whom, and how she would be-- 


stow the property by her will; that she must have had the ability, the mental 
power or capacity to do this; if she had, the law regarded her as of sufficient 
mental capacity to make the will; if she had not this capacity at the time, 
ete., the jury would find her not of sane mind.” — Boardman y. Boardman, 47 
R. 122; see also Smith’s Probate Law, 4 Ed, 31, 32. 

«The testator’s failure of memory is not sufficient to create the incapacity, 
unless it be quite total, or extend to his immediate family and-property.” — 
Chancellor Kent in 5 John. Chance. R. 161, Van Alst y. Hunter. 

«A man in whom this faculty is wholly extinguished, cannot be said to pos- 
sess an understanding to any degree whatever or for any purpose. But his 
memory may be very imperfect; it may be greatly impaired by age or dis- 
ease; he may not be able, at all times, to recollect the names, the persons, or 
the families of those with whom he had been intimately acquainted; he may 
at times ask idle questions and repeat those which had before been asked and 
answered, and yet his understanding be sufficiently sound for many of the 
ordinary transactions of life. He may not have sufficient strength of mem- 
ory and yigor of intellect to make and digest all the parts of a contract, and 
yet be competent to direct the disposition of his property by will. This is a 
subject which he may possibly have often thought of; and there is probably 
no person who has not arranged such a disposition in his mind before he 
committed it to writing. The question is not so much what was the degree of 
memory possessed by the testator as this: Had he a disposing memory and 
was he capable of recollecting the property he was about to bequeath, the 
manner of distributing itand the objects of his bounty, and to sum up the 
whole, in its most simple and intelligible form, were his mind and memory 
sufficiently sound to enable him to know and understand the business in 
which he was engaged at the time when he executed his will ?””— Washington 
J., in Stevens vy. Vancleye, 4 Wash, C. C. 262. 

* All that the law requires to make a will or a deed effectual is that a man 


should have possession of his reason, so as to know the effect of the act he is ~ 


about to perform, and to be capable of carrying that act into effect.’ — Den- 
nett y. Dennett, 44 R. 531; 1. Redfield on Wills, p. 124, s, 7. 

«The doubtful and uncertain point at which the disposing mind disappears 
and where incapacity begins, can be ascertained only by an examination of 
the particular circumstances of each case, to be duly weighed and considered 
by the court or jury; and in determining the question the common sense and 
good judgment of the tribunal must be mainly relied on.’ —Bell C, J., in 44 R. 538-9, 
Dennétt v. Dennett; see also 47 R. 120. 

“The law looks only to the competency of the understanding; and neither 
age, nor sickness, nor extreme distress or debility of body, will affect the ca- 
pacity to make a will if sufficient intelligence remains,” —5 John Chance. R. 


168; 44 R. 587. 
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Itis (says Chancellor Kent) one of the painful consequences of extreme 
old age, that it ceases to excite interest, and is apt to be left solitary and 
neglected, and the control which the law still gives to a man over the dispo- 
sal of his property is one of the most efficient means which he has in pro- 
tracted life to command the attentions due to his infirmities.— 5 John. Chan: 
R. 160, Van Alst v. Hunter, The testator in that case was between 90 and 100 
years of age, but the will was sustained, as it was in Jennings v. Pendergas (10 
Ma. R. 346), where testatrix was 96, andin Reed’s Will (2 B. Mons. 79), where 
the testator was 80 years oldand physically helpless from palsy. 

(b) In respect to mental derangement, ‘in no case at the present day is it a 
mere question, whether the party is insane. The point to be established is 
whether the party is so insane as to be incapable of doing the particular act 
with understanding and reason.” — Bell Ch. J. in 45 R. 428, Concord v. Rumney. 

When the testator is under a delusion on one or more subjects but the will and 
its provisions are not in any way the offspring or result of the delusion, and 
are not connected with or influenced by it, then the testator is in law of sane 
mind for the purpose of making a will, and such a willis valid. —~ Boardman 
vy. Boardman, 47 R. 120. 

It is held in that case (Doe J. dissenting) that the test of mental derange- 
ment, or active insanity, as it is called, is the presence or absence of delusion, 
and that moral insanity, or disorder of the affections and propensities not ac- 
companied by insane delusion, will not alone be sufficient to invalidate a will. 
—<And see Jarman on Wills, 66, and cases cited; Austen y. Graham, 29 Eng. 
Law and Hq. 38; 13 Ves. 89. ; 

But of course the character of the will itself must always have weight in 
determining whether the testator knew what he was doing and acted freely in 
doing it.—5 John. Chan. R. 158-9. Van Alst. v. Hunter, Smith’s Probate Law, 
83; Jarman on Wills, 60-66; 1 Redfield on Wills, p. 121, s.15; and pp. 515-530. 

Actual and proved incapacity from drunkenness, disqualifies the same as in- 
sanity. —1 Redfield on Wills, p. 162; Andrees vy. Weller, 2 Green, Ch. 604; Smith 
on Probate Law, p. 39. 

(e) Inrelation to wndue influence the jury were instructed in Boardman y. 
Boardman, as follows: “ That undue influence which will avoid a will, is not 
merely persuasion, but the use of such appliances and influences as to take 
away the free will of the testator and substitute another’s will for his, so that 
the instrument is not the expression of the wishes and determination of the 
testator in the disposal of the property, but those of another. To vitiate a 
will, the influence must amount to force and coercion, destroying free agency 
It must not be merely the influence of affection and attachment, or merely 
the desire of gratifying the wishes of another. It must also appear that the 
will was obtained by this coercion; by importunity that could not be resisted; 
that it was made merely for the sake of peace, so that the motive was equiva- 
lent to force and fear. Ifyou find that Margaret was induced to make the 
will by such an influence, that is, by an influence amounting to force and 
coercion, and destroying her free agency, you will on this issue find that she 
was induced to make the will by undueinfluence; butif you find the will was 
not obtained by such an infiuence you will return your verdict on this issue, 
that she was not induced to make the will by undue influence; upon this 
question obviously the state and condition of the testatrix in body and mind 
at the time of making the will, is an important consideration; for one sick in 
body and enfeebled in mind might be coerced by an influence that would be 


- insufficient to take away the exercise of free agency in another, stronger of 


body and mind.” 
These instructions were sustained by the whole court. — See also Smith’s 
Probate Law, 42; Jarman on Wills, 37-41. 
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Any one has a right, by fair argument or persuasion, or virtuous influences, 
to induce another to make a will in his favor. — Miller y, Miller. 5 Serg. & R. 
267; Smith’s Probate Law, 42. ‘ 

The cases all seem to agree (says Mr. Redfield) that the influence which 

_ shall deprive one of testamentary power must go the extent of destroying 
free agency. —1 Redfield on Wills, 523, p. 27. 

In all cases where there are special grounds for apprehending undue in- 
fluence, greater watchfulness should be exercised by the court; but care 
should be taken not to confound kind offices and faithful services with posi- 
tive dictation and control. —id. 528-9, p. 41. 

It has been decided, that a will made under undue influence cannot be rati- 
fied except by a writing so executed as to amount to a republication.— Lamb 
y. Girtman, 26 Ga. 625; 1 Redfield on Wills, 529, p. 42. 

The fact that a will making the executor the residuary legatee was written 
by him, although competent to be considered on the question of undue in- 
fluence, does not as a matter of law require him to explain why it was so 
written. — Lord y. Lord, 58 R. 7. 

Fraud in obtaining it, of course, invalidates a will. —1 Redfield on Wills, p. 
510, note 1. 

It has been held that the provisions of a will in favor of a particular party 
procuring the will in his favor by undue influence, may be void, and the oth- 
ers valid. —1 Dow &Cl. 85; 1 Redfield on Wills, p. 519, note 27. But if the un- 
due influence extend to the whole will, the whole will be declared yoid.— 
Florey v. Florey, 24 Ala, 241; 1 Redfield on Wills, p. 519, note 27. 

If this is sound law,a decree, allowing and approving the instrument; 
should except the clauses improperly obtained. — See further as to evidence 
of insanity, etc., post, c. 8, s. 16, and notes, 

(d) If a person of sound mind and without undue influence. execute a will, 
knowing its contents, it will not be invalid because of insufficient knowledge 
of the extent of his property of the proportions which would go under it. — 
Jenness v. Hazelton, 58 R, 423. 


8. SoLpIERS AND sartors. Any soldier in actual mili- 
tary service, or any mariner or seaman when at sea, may 


dispose of his movables and personal estate as he might 


heretofore! have done. — id. s. 7. 
(1) As to which see 12 Barbour, 148; 4Selden, 196; Jarman on Wills, [90]. 


9. Dzvise To wirness. Any beneficial devise or leg- 
acy made or given in any will to subscribing witness 
thereto shall be void as to such witness and those claim- 
ing under him, unless there be three other subscribing 
witnesses, and he shall be a competent witness thereto; 
but a provision therein for the payment of any debt shall 
not be void nor disqualify the creditor as a witness thereto. 
—id.s. 8. 

10. Mempers or corporations. No will or any part 
thereof shall he holden invalid, nor any witness thereto 
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incompetent, by reason of any or all of witnesses being, 
at the time of the execution or of the probate thereof, 
members of any corporation to which a devise or legacy 
is therein given. — id. s. 9. 

11. Arrer—BorN cHiILD. Every child born after the 
decease of the testator, and every child or issue of a child 
of the deceased not named or referred! to in his will, and 
who is not a devisee or legatee, shall be entitled to the 
same portion of the estate, real and personal, as he would 
be if the deceased were intestate. — id. s. 10. 


(1) So far as real estate situate here is concerned, it makes no difference 
that the father had his domicile, and executed his willin another country. 
Real estate here cannot pass under any will of the father, to the disinherit- 
ance of a child born after his death, and not provided for therein. —Eyre y. 
Storer, 37 R. 115. 

The naming of one person ina will, however closely related to another, 
without more, will not be deemed a reference to such other. — Gage v. Gage, 
29 R, 533. 

The naming of a grandson, and describing him as such, or a devise or 
legacy to him as such, will not be deemed, without more, a reference to his 
father or mother. —id.; see also Digest, p. 274. 

A party thus omitted, or his assignee, may maintain a real action, or a 
petition for partition, for his share of the real estate. — Gage v. Gage, 29 R. 533. 


12. Dericrency, How MaDe up. If the property not 
devised or bequeathed shall be insufficient to satisfy the 
just share of such child, after allowing advancements re- 
ceived by him, the same shall be made up in just propor- 
tion from the property devised or bequeathed to others. — 
id. s. 11. 

13. Heres oF teaater. The heirs in the descending 
line of any legatee or devisee deceased before the testator, 


shall take the estate devised or bequeathed, in the same 


manner the legatee or devisee would have taken the same 
if he had survived. —id. s. 12. 

14. Watvrixe tecacy. The widow of the testator 
may waive! any provision made in his will and intended 
to be instead of her dower or distributive share, by a 
writing filed with the judge; and thereupon such provis- 
ion shall be void, and her dower and distributive share 
shall be assigned her. —id. s. 13. 
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(1) By the act of August 8, 1883, her waiver and release of dower and home- . 
stead, ‘‘shall be in a writing and shall be recorded in the probate office and 
registry of deeds for the county in which such real estate is situated.” The 
release and waiver may be by a separate instrument, or it may be in and by 
her petition for her distributive share which will then be recorded in both 
offices before notice is issued for a hearing. : 

(a) A widow, who is residuary legatee and executrix, and files the bond 
required in such cases, and administers the estate without filing any inven- 
tory, is estopped to say that she did not accept the provisions of the will, 
whether she notified the judge of probate, in writing, of her acceptance or 
not. —Heydock v. Duncan, 43 R. 95; see Digest, p. 316, ss. 268, 178. 


15. Revocation. No will or clause thereof shall be 
revoked unless by some other valid will or codicil, or by 
some writing executed in the same manner, or by cancel- 
ling, tearing, obliterating, or otherwise destroying the 
same by the testator, or by some person by his consent 
and in his presence, —id. 8. 14. 

16. By impricatron. The preceding section shall not 
control or affect any revocation of a will, implied by law, 
from any change in the circumstances of the testator or 
his family, devisees, legatees, or estate, occurring between 
the time of making the will and the death of the testator. 
—id. s. 15. 


(1) See Digest, p. 270. 


17. No nuncvpaTive will shall be valid where the per- 
sonal estate bequeathed exceeds in value one hundred dol- 
lars, unless declared in the presence of three witnesses 
who were requested by the testator to bear witness — 
thereto,’ in his last sickness, and in his usual dwelling, 
except when he was taken sick from home and died be- 
fore his return; nor unless a memorandum thereof was 
reduced to writing within six days, and presented for pro- 
bate within six months, from the making thereof. —id. 
s. 16. Sees. 33, post. 


(1) Itis not enough, that three persons heard the words of the decedent, if 
his language was addressed to but two of them. There must be a request to 
three persons present to bear witness to the will of the testator, in order that 
his words may be proved as a nuncupative will. — Dockum y. Robinson, 29 
R, 372. 

Words to have such testamentary effect, must be spoken by the decedent, 
with the intention thereby to make a final disposition of his property — id. 
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Verbal directions and instructions for drawing up a written will do not con- 
stitute a nuncupative will, although spoken in the presence of the proper 
number of witnesses, requested to bear witness thereto, and reduced to writ- 
ing and offered for probate, according to the statute. — id. 

As to cases not coming within the statute, see 26 R. 384; 20 J. R. 502; Jarman 
on Wills, vol. 1, p. 186, note 1; Redfield on Wills, 182 to 201. 


18. Donario causa Mortis. No gift in expectation of 
death, often called donatio causa mortis, shall be valid, un- 
less the actual delivery of the property to the donee shall 
be proved by two other indifferent witnesses, upon peti- 
tion of the donee to the judge of probate to establish such 
gift, filed within sixty days after the decease of the 
donor. —id. s. 17. 


(a) Such a gift is in the nature of a legacy, being intended to take effect only 
upon the demise of the testator. —34 R. 439. The donor at the time of the. gift 
must deliver, and the delivery must be actwal when the subject-matter admits 
of it. —41 R. 147, 153; 46 R. 57. And an after-acquired possession, or a previ- 
ous and continuing possession of the donee, by authority of the donor, is not 
sufficient. —id; 54. R. 24. 

A person upon his death-bed, upon her request for something to remember 
him by, told his sister that he gave her his watch, which was then hanging in 
an adjoining room, which, at his request, she had been accustomed to wind 
since his sickness, and having the key for that purpose, but the watch re- 
mained where it was till his death. Held, not a sufficient delivery.—id; see 
also Digest, p. 390, ss. 15-23. 

No particular form of words is necessary if the essential facts are estab- 
lished ; and the admission of the intestate that he had delivered the prop- 
erty is competent upon the question of its delivery. — Kenistens v. Sceva, 54 
R. 24. 

A valid gift of this character may be by deed which in some cases may be 
a substitute for manual delivery. —id. 

(b) The note of the party to the donee is void if without consideration 
(Digest, p. 104, ss. 79, 80); but the note of a third person aig be a good gift. — 
54 R. 24. 


19. Foreren witt. A will made out of this state, and 
valid according to the laws of the state or country where 
it was executed, may be proved and allowed in this state, 
and shall thereupon be as effective as it would have been 
if executed! according to the laws of this state. — Laws 
of 1883, ¢. 106. 


(1) So that a will not under seal and with but one witness is good here if 
made outof this state and valid according to the laws of the state or country 
where if was executed. But whether a foreign will may operate upon prop- 
erty located here the same as if located there, may be questionable, and 
explicit legislation upon this subject one way or the other, may be desirable. 
— See ante, p. 51, 8, 11, (1). 
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20. Forms or wit.s. The ENraeT of wane it ee Ne 
ligible and kept within the statute and the rules of law, 
may be as various as the sentiments and tastes of those _ 
who make them. For general forms see ss. 20-23. — 
Special provisions may be found in ss. 23 to 33. 

21. THE INTRODUCTION may be very brief as in-No. 1, 
or more extended as in Nos. 2 and 3. 

(No. 1.) I, A. B., of, etc., do make this my; last will 
and testament. “dt 

I give, ete., ete. = 

(No. 2.) In the name of God} ee FACADE Oram 
ete., being weak in body but of sound and _ perfect BP | 
[considering the uncertainty of life and being of sound 
and perfect mind], blessed be Almighty God for the same, 
do make this my last will and testament. 

(No. 3.) In the name of God, Amen. I, A. B., of, ete., 
being weak in body but of sound and perfect mind [eon- 
sidering the uncertainty of life and being of sound and 
perfect mind], do make this my last will and testament. 

I commit my soul to God, and my body to the earth, 
in the hope of a glorious resurrection through our Lord — 
Jesus Christ, and a blessed immortality, 

All my worldly estate I giveand devise as follows: 


dc 1) A will may be made on Sunday, for it is not secular husthess. a, 
wv. George, 47 R. 27. 


22. SIGNING,* SEALING, AND ATTESTING. 

4 pyaar ny hand and seal this day of - 
18.—. 
[Or “In Witness whereof I have incroantoe set my 
hand and seal this day of ———, 18—.’’] 
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(1) Signed and sealed by the 
above named ———— ———_, 
as his last will and testament,? 
and by us in his presence,’ 
and at his request subscribed* 
as witnesses.® 


——- —_—_—_—— 


-(*) A will written on several sheets may be signed on one only, if for the 
whole.— 24 Rep. 581; Jarman on Wills, 70, 77. If the testator is unable to 
write, he may make his mark, or another may sign his name in his presence 
and at his express request, and the mode of executing be noted in the attest- 
ing clause. — Baker y. Denning, 8 Adol. & Ell. 94; Stevens v. Van Cleve, 4 Wash. 
C. C, 262; Nickerson y. Buck, 12 Cush. 332. But such exceptional modes of 
executing a will should be avoided if practicable. 

(1) The word “‘ Attest,” followed by the signature of the witnesses, would 
be sufficient, and, in fact, no words of attestation are strictly necessary. — 21 R. 
409; 5 Eng. Law and Eq, 579; 30 do. 147. ; 

(2) The statute does not require that the will be signed or sealed in the 
presence of the subscribing witnesses, nor that they sign in presence of each 
other, although this is usual and generally expedient. —1 Met. 349; 16 Gray? 
110; 12 Cush. 382; 10 Met. 54. 

« There may exist very excellent reasons why the testator may rot wish to 
disclose and the law should not require him to disclose the fact that he has 
made a will at all.’ —Per Thomas, Judge, 11 Cush. 534. © : 

An acknowledgment by the testator that the seal and signature are his? 
with a request that the witness attest the instrument is sufficient, though the 
testator does not declare and the witness does not know thatitis his will. 
—1li Cush, 532, and cases cited; 33 E. Law and Eq, 618-622; 1 Jarman on 
Wills, [73]; White v. Museum, 6 Bing. 310. 

(3) Tre witnesses must subscribe the will in the conscious presence of the 
testator. If he has become insensible, or if he is so situated that he cannot 
have personal knowledge of their presence by sight, or touch, or otherwise 
the attestation is insufficient. A blind man may act through the medium of 
his other senses. — Jarman on Wills, [74]. 

(4) A mark has been held a sufficient subscription by a witness to a will, if 
‘unable to write his name; but such a witness is never advisable whenever 
another ean be obtained (Jarman on Wills, 73); and if unable to write, his 
name may be written by another at his request and in his presence and in the 
presence of the testator. — Lord y. Lord, 58 R.7. But such witnesses should 
not be used for prudential reasons, if others can be had. 

(5) A person competent to testify is a “ credible witness.” —1 R. 274; 40 R. 18, 
46 R. 125. No person under 14 should ordinarily De called, since he is presumed 
to be incompetent for want of understanding, although this presumption 
may be rebutted.— 40 R. 14. The executor named in the will, as also his wife» 
is a competent attesting witness, if he takes no beneficial interest beyond 
‘being executor. — Stewart v. Harriman, 56 R. 26. The interest of an attesting 
witness to be disqualifying, must be present, certain, and yvested.— Lord v. 
Lord, 58 R. 7. 
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93. GENERAL FORMS OF BEQUESTS AND DEVISES. 


_ First, I give and bequeath to each of my grandsons 
M.S. and R. 8., one hundred dollars. 

Second, I give and devise unto my son ©. B., and his 
heirs,? my homestead farm’ and all the stock and tools 
thereon. 

Third, I give and devise unto my son J. B., and his 
heirs, all the residue of my estate, whether real or per- 
sonal. 

Fourth, I appoint ———- ———, executor‘ of ‘this will 
[and hereby revoke a former will]. 


(1) Each child or grandchild, as the case may be, must be named.— See s. 
11, ante. 

(2) Under s. 5, ante, the word heirs is not essential, but may well be retained 
when it is intended that the whole property shall pass. 

(8) The description of persons and property should be reasonably certain. 
A description, as ‘‘my homestead farm,” or as ‘‘the Ward farm,” etce., is suf- 
ficient if the property is well known by the term used; and so of ‘“‘allmy 
real estate,” in such a town. In some cases itis wellto give the names of 
the adjoining owners. A very minute description isin general not advis- 
able. If the deeds are at hand, reference may be made to them, and to the 
book and page of the registry, as for example, ‘‘ my land in the town of 4 
which I bought of —- —, by deed, dated, ete.,, and recorded in the Registry 
of Deeds, book ——, page ——-, containing about —— acres.” 

(4) A will may be valid without naming an executor. 


24. D&VISE FOR LIFE AND IN REMAINDER. 


(a) I give and devise my land, situate, ete., to my son, 
A. B., for life, and from and after the termination of his es- 
tate to my grand-daughter, ©. B., and her -heirs. 

(b) I give and devise my land, situate, ete., to my son, 
A. B., for life, and from and after the termination of his es- 
tate, to my grandson, J. B., for life, and from and after 
the termination of said estate to the ———— Society 
forever. 


(1) These remainders are vested. They would, according to some authori- 
ties, be contingent, if instead of the words in italics the language were, from 
and after his decease. —38 R. 422, 424; 41 R. 521, 527; 3 Atk. R. 135; Willes R. 327; 
Greenleat’s Cruise, vol. 1, pp. 238, 240. But see 38 R.74; Washburn on Real 
Property 228, and note; Burleigh y. Clough, 52 R. 267. A contingent remain- 
der until it becomes vested cannot be conveyed by deed except by estoppel by 
force of the covenants, if any, nor be taken for debts. It is under some cir- 
cumstances perhaps liable to be defeated by acts of the owner of the preced- 
ing estate. — 38 R. 51, 422. 
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(c) I give and devise, etc., to my son John, for life, and 
from and after his death, to his eldest son who may be liv- 
‘ing at his decease and to his heirs forever. 

(1) A contingent remainder. — 38 R. 48, 422, 


I give and devise to J. M. the residue’ of my es- 
tate, real and personal, but if he shall die under age and 
unmarried, or under age and married leaving no child 
living at his decease, then to O. W. and his heirs. 


(1) No other time being fixed when J. M. shall receive the residue it vests 
in him at the death of the testator and he is entitled to the income till the 
termination of his estate.— Woodman vy. Madigan, 58R.6. See also as to in- 
come, — Martin v. Eaton, 57 R. 154; Chesley v. Sherburne, 56 R. 304; Ordway vy. 
Dow, 55 R. 11. 


(d) I give and devise, etc., to my wife, Sarah, for life, 
and from and after the termination of her said estate to 
the children of my son, David, whether living at my de- 
cease, or born afterwards,! and their heirs. 


(1) The children of David living at the death of the testator, take a vested 
remainder subject to open and let in atter-born children. — 28 R. 459; see also 
45 R. 270, 311; Digest, 274, ss, 76-79. 


(e) I give and devise the residue of alit my real and 
personal estate, after the payment of debts and legacies 
and expenses of administration, to my beloved wife, Ann 
- Elizabeth, for life, and from and after the termination of 
her said estate, to my daughters, Julia and Annie, and 
their heirs. 


(1; The perishable property in such cases is to be sold and the proceeds in- 
vested, and the income only paid to the tenant for life. —45 R. 243; Digest, p. 
282, ss. 208-218, 


(f) I give and devise, etc., to. my sons, John and 
Joseph, for life, and whichever shall first depart this life, 
the remainder in the one-half devised to him shall go to 

the survivor for life, and after the decease of both of my 
said sons, or the sooner termination of their said estates, 
I give and devise all the land aforesaid to my niece F. C. 
and her heirs. 


(gz) A clear gift of a life estate will not be cut down by subsequent ambigu- 
ous clauses. — Martin v. Haton, 57 R. 154, 156; Chesley vy. Sherburne, 56 R. 304. 
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25. UPoN CONDITION, ETC. 


(a) I give and devise, etc., to my son Richard and his 
heirs, upon his paying his sister Mary one thousand dol- 
lars, within one year after my decease , said property 
not to be his until such payment. 


(1) The words in italics are perhaps unnecessary, but had better be retained 
if they accord with the intention of the testator. In detault of such payment, 
the property unless taken up by some other clause, will be distributed as 
though there were no will; butin case ot a devise upon condition subsequent, 
if the condition is void for uncertainty, or afterward become impossible, the 


estate of the donee will be absolute in him, — George vy. George, 47 R. 27. 4 
(b) I give and devise, ete., to my son Richard and his ; 
heirs, upon his paying his sister Mary one thousand dol- : 


lars, within one year after my decease, and in default of 
such payment within that time, I give and devise all the 
same to said Mary and her heirs.’ 


(1) This is a conditional limitation, and no entry will be necessary to vest 
the title in Mary upon default by Richard. —35 R. 148, 158; 2 Washburn on 
Real Property, 226. 


(c) I give and devise, ete., to my sons, Leonard and 
Alpha, their heirs and assigns, provided they shall sup- 
port my unfortunate son, Ira, during his natural life, in a | 
manner suitable to his condition, kindly providing for his ; 
wants in sickness and in health; and in default! of such 
support, I devise all the same to A. B. and his heirs, upon . 
_ the like condition. 


— 


(1) A conditional limitation, 35 R. 148, 158. } ; 
(d) I give and devise to my wife, Dorothy, the use and 
improvement of my farm, situate, etc., so long as she 
shall remain a widow, and upon her death or marriage, I 
devise said farm to my son Arthur and his heirs. 

26. FAILURE OF ISSUE. 

(a) I give and devise, ete., to my wife, Ellen, during 
her natural life, and from and after the termination of her 
said estate, to my nephew, 8. N., and his heirs ;! but if he 
shall die without lawful issue living at his decease,’ I give 
and devise the same land to J. B. and his heirs. 
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(1) IfS. N. leave children, they will have no claim under the will. He has what. 
is termed a base, qualified or determinable fee, and can dispose of the prop- 
erty if he chooses, and the purchaser have a good title, provided he (S. N.)} veel 
leave children. —Preston oF ‘Estates, 440-442; Greenleaf’s Cruise, vol. 1, p. 69, Ae 
' 8, 72; 4 Kent Com. 9., iii 

(2) The words living at his decease or their equivalent, are necessary in order 
to limit the meaning of the word ‘‘issue.” —19 R. 9; 14 R. 239; 57 R. 227, 


(b) I give and devise all my real and personal estate to’ 
my daughter, L. T., and her heirs, but in case she shall 
die without lawful issue living at her decease, or, if at. = 
any time within twenty-one years! after her decease her ny 
issue shall have become wholly extinct, it is my will that Be 
all said property and estate shall thenceforward go to the 
Society forever. “Ae 
(1) The final ownership of property may be suspended during the life of Sf i os ee 
‘one ormore persons in being at the death of the testator and twenty-one ‘ 
years afterwards, anda child unborn but in ventre sa mere is considered in 
being within the meaning of the rule.—Jarman on Wills, [223]. ‘ 
_ But twenty-one years is the utmost limit, and if the event upon which the Bm: 
_ limitation over is to take effect, may by possibility not occur; within the allowed ~ i 
period, the devise over is too remote and is therefore void, whether an ex- 


ecutory devise (3 Gray, 458) sh or a contingent remainder. —46 R. 235, and cases 
cited; 57 R, 227. 


27. IN LIEU OF DOWER AND HOMESTEAD, 


aie of all woke ee dower or Vin ecaa 2 in any 
lands or tenements, “ok which I am, have been, or shall 
be, seized or possessed. 


(1) Dower may be barred in this way,if she accept the provision (Green- 
leaf’s Cruise,vol. 1, p. 181, A); but a legacy to her and no other mention of her 
isin addition to her dower.— Brown y. Brown, 55 R. 106, } 

(2) She cannot bar the minor children of tiots homestead, except in cases 
Berens by statute. 


28. Wirnovr IMPEACHMENT OF WASTE. 
I sia and devise, ete., to my wife, D. 8., for and dur- 

ing her natural life, without impeachment of waste." 

a 


i (1) This allows the tenant for life to cut down wood and timber trees, but 
not: ornamental or shade trees, or todo any wanton or malicious act, —25 R. 361, 
366; Digest, p. 300, s. 11. ; 


and annuity upon said land.? 


hundred dollars. to my daughter, Betsey, within six _ 


months after my decease, and one hundred dollars to my — 


wife, 8. R., on the first day of January, of each year, 


Gear her ate life, and hereby charge such legacy | 


(1) If the devisee of the land go into possession, he will be personally liable 
for the legacy or annuity, and so of any grantee. — Digest, p. 280,(¢). And the 


jJand is also holden. 


Trem. If my said daughters, or either of them, shall — 


come to want, it is my will that they shall, so far as ne- 
cessary to their comfort, be maintained in a suitable man- 
ner out of the income! of the whole of my real estate. 


(1) It the income be insufficient for al? the daughters Pe need assistance 
it will be apportioned. —15 R. 281, 290. i 

If it be desired that the land itself shall be sold if necessary, the words in 
italics should be omitted, and insert, ‘‘and the same to be sold for that pur- 
pose if necessary.” 


30. TESTAMENTARY! GUARDIAN, 


I give and bequeath to my daughter, Anna, the sum of 


five thousand dollars, to be paid to her upon her arriving — 


at twenty-one years of age, and I appoint my brother, 
Thomas, guardian of her person and estate, during her 
minority, and request him, from the income of said legacy, 


or, if necessary, from the principal, to maintain and edu- 
cate her. Si 


(1) Such guardianship is authorized in this state (Digest, p. 391, ss. 11, 12); 
but it would seem that he ought to be appointed and give bond as required by 
G. L. c. 184, 8. 2. 


81. Ivy trust. 


(a) I direct that the sum of two thousand dollars be 
put at interest,! the interest applied to the support of my 


son, H. 8., during his minority, and the principal paid to — 


him when he shall arrive at twenty-one years of age.’ 


(1) If no trustee is named, the executor is trustee. — Digest, p. 283, 5. 223. 
(2) Ifhe should die before 21, the legacy will be payable to his adminis- 
trator. Ifthis is not intended, there should be a bequest over upon such 


contingency, or the language should be, “if he shall arrive at the age 


of 21. ” See 44 R. 281; Digest, p. 279, 8, 152. 
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() T give, ‘bequeath and axis: etc., to J. 8., in trust, 
for the following purposes: First, To carry on and im- 
_ prove the real estate and invest the proceeds of the per- 
sonal estate. Secondly, To pay over the net income 
from both estates to my son, T. W., during his life, in 
such sums and at such times as the ase or mebobvcn 
- duly appointed to hold said trust,! shall judge most bene- 
ficial to him and his family, or apply the same for his or 
their comfort and support. Thirdly, After the death of 
said T. W., to apply the net income of said property, to 
the maintenance and ‘education of his minor children 
during their minority. Fourthly, if any of the children 
of anid T. W. shall arrive at the age of twenty-one years, 
Og _ to pay over or convey to such child, after the death of 
said T. W., an equal share of said property and estate, 
the surviving child or children, upon arriving at that age 
also to take the share of any child dying under twenty- 
- one years of age, without lawful issue living at his or her 
decease. Fifthly, If said T. W. shall die without lawful 
, issue living at his decease, or if his children shall all die 
under twenty-one years of age without leaving such is- 
“sue, said property and estate shall be transferred and con- 
_veyed to Dartmouth College.’ 
I hereby authorize said trustee, or whoever duly ap- 
pointed may hold said trust, to sell and convey any of said 
land, whenever,.in his opinion, it shall be advisable, the 
yg _ proceeds to be instead of the land. 


aa (1) When the trustee has no discretion to exercise, and nothing to do, the 
_ statute of uses vests the legal title in the person who has the use. — Digest, p. 
( 277 , 88; 120-121. 

mC) By the intervention of a trustee, contingent remainders may be pre- 
served, but the testator must not go beyond the limit of a life or lives in Pee 
and Ui ae WeauE afterwards. — See ante, p. 59, (b), (1). 


Bee) ate to sell and convey! my real estate, situate, 
. and the net proceeds to be instead of the land. 


‘ 
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(1) Until a sale, the land, if not otherwise disposed of, deScends to the heir, 
— Digest, p. 283, ss. 224-226; 52 R. 267. 

(b) I give and devise, etc., to 8. B., during her natural 
life with full power to dispose of all or any part thereof 
by her last will as she may see fit, and whatever may 
remain undisposed of by her, to go to, etc., ete. 


(1) If she does not dispose of all the property, the part undisposed of 
will go as directed in the will.—Bradley v. Wescott, 13 Ves. 445; Burleigh y. 
Clough, 52 R. 267, But it would be otherwise if the words in italics were left 
out, —id.; 2 Story Eq. ss. 1393, 1394. 


(c) I give and bequeath to my wife, Susan, my bank 
stock for life, and after her decease to my relations! in 
such shares as she may by will direct, and in the absence 
of such direction, per stirpes, according to the statute of 
distribution ;? but if at any time her property, including 
the income from said stock, shall, from any cause® be so 
reduced as to be insufficient for her comfortable support, 
she is hereby authorized to sell so much of said stock as 
her wants may require, and apply the proceeds to her 
own maintenance. 


(1) That is to say, among the next of kin. —20 R. 432; Digest, p. 274, s. 80. 

(2) Without some such qualification, it seems they would take equally; 
each grandson as much as a son, — 46 R. 489; 2 Jarman on Wills, [111]. 

(3) If the words in italics were omitted, she could not sell to meet wants 
arising from her own improvidence. —28 R. 331, 340, 351; Digest, p. 282, s. 202. 


(d) I give and devise, etc., to my wife, Clara, for life, 
and from and after the termination of her said estate, to 
such? child or children of said Clara, and in such shares, 
as she shall by will or other instrument,’ under her hand 
and seal, direct, and in default of such direction, to 8. M. 
and her heirs. 


(1) If her power of disposal were general, so that she could give the prop- 
erty to any person she pleased, then upon her executing the power by will or 
otherwise, the property would be liable for her debts. —15 R, 298; Digest, p. 137, 
ss. 193-195. J 7 

(2) The power can be executed only in the particular way prescribed. The 
instrument executing it, should mention the property, and show in some form 
that it is intended as an execution of the power. —4 Kent’s Com. 329; 22 R. 
517; 1 Redfield*, 271; 59 R. 10. \ 

The execution of a power may bein this form: ‘As authorized by the will 
of —— —, deceased, I hereby direct that the [describe the property] shall 
go to H. W. and his heirs.” 


: 
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33. Form or copiciz. A codicil, if written upon or 
attached to the will, may be as in the following examples : 

Instead of a bequest of three hundred dollars to J. B. 
in the within [or foregoing] will, I bequeath to him 
the sum of five hundred dollars. 

I hereby revoke so much of the within [or fore- 
going] will as gives T. 8. and his heirs the Howard place, 
and declare it to be my intention that he take nothing un- 
der my will. 

In addition to the provisions of the within [or fore- 
going] will I declare my intention to be as follows: I 
give, etc., ete. 

Witness my hand and seal this 


Me 
[Seal.] 


day of: 


Attestation and witnesses as in s, 22, p, 55, ante. 


If the codicil is on a separate paper not attached to the 
will, it should recite the execution of the will as follows: 

Whereas I have heretofore made my will and testament 
bearing date the day of —, 18—. I now exe- 
cute this codicil to said will, and direct the same to be 
taken as part thereof. 

Instead. of the bequest of three hundred dollars to 
J. B. in said will, I bequeath unto him the sum of five. 
hundred dollars. 

Witnesses, ete., etc., as above. 


34. NOoNCUPATIVE OR VERBAL WILL OF PERSONAL ESTATE. 
Bearing in mind that this should not be resorted to when 
there is time and opportunity for a written will under 
seal with three attesting witnesses, yet if one in his last 
sickness at his usual dwelling, or suddenly taken sick on 
his way home, would make a verbal will, he should dis- 
tinctly ask those present (three at least) to bear witness, and de- 
clare his will; as for example, as follows : 


I wish all of you who are present to bear witness to 
this my will. 


Apia, wr 
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I give to my son John one hundred dollars. _ . ; 

I give to my daughter Sarah one hundred dollars. — 

I give to my wife all the rest of my personal estate of 
_ every description, and this is my last will and testament. 


(a) Memorandum of a noncupative will, drawn up and signed within sia days 
from the making of the will, and presented for probate within six months. ; 

MEMORANDUM This may be in form as follows. (See ante, p. 52, 8. 17.) ‘ 

Be it remembered, that J. T. of , in the county of ———, and state of » 
, in his late sickness, on the —— day of » 18—, at —, in his Lx 
usual dwelling [or ‘‘ at ———, in the county of , and state of , in the 
dwelling-house of —-— ———, where he was taken sick, from home, and died a 
before his return,”’] in the presence of us made and declared hislastwilland = = 
testament, and requested us to bear witness thereto, in the following words: 
Re (he [Here insert the language of the deceased including his request to the aA 
witnesses, ] oe 

In witness whereof we have hereunto set our hands, this — day of ’ a L 
18—, -o 


A.B. N 
6 Da ee 
E. F, % 
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1. DeposiTiINe WILL WITH REGISTER. A will may be 
deposited by the testator, or by any person for him, in — 
the registry of probate in the county where the testator — 
lives, to be safely kept until delivered or disposed of as 

hereinafter provided; and the register, upon bemg paid 
a the fee of one dollar therefor, shall receive and keep 
such will, and give a certificate of the deposit thereof, 
and he shall keep an index of all wills so deposited in the ; 

said probate office, — Laws of 1883, ¢. 61,8. 1.0 

2. How 1nporsep. Every will intended to be depos. 
ited as aforesaid shall be enclosed in a sealed wrapper, 
with an indorsement thereon of the name and residence 
of the testator, and of the day when and the person by 
whom it is deposited; and the wrapper may also have — 
indorsed upon it the name of a person to whom the will 
is to be delivered after the death of the testator. .A will _ 
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when so deposited shall not be opened until it is delivered 
to a person entitled to receive it, or until it is otherwise 
disposed of as hereinafter provided. —id. s. 2. 

3. To wHoM DELIVERED. During the lifetime of the 


- testator such will shall be delivered only to the testator, 


or in accordance with his order in writing, duly proved 
by the oath of a subscribing witness; and after the death 
of the testator it shall be delivered to the person named 
in the indorsement if such person demands it. — id. s. 8. 

_4. OPENING AFTER DECEASE. If the will is not called 
for by the person, if any, named in the indorsement, it 
shall be publicly opened at the first probate court held 
after notice of the testator’s death, and shall be retained 
in the registry until it is so opened; or, if the jurisdiction 
of the case belongs to another court, it shall be delivered 
to the executors named in said will, or to the probate 
court haying jurisdiction of the estate of the testator to 
be presented for probate in such other court. — id. s. 4. 

5. OTHER cUSTODIANS. Every person having the cus- 
tody of any will other than the register of probate shall, 
within thirty days after he has. knowledge of the decease 
of the testator, deliver the same to the court of probate, 
or to the person named therein as executor. —G. L. c. 
194, s. 2, as amended by Laws of 1883, ec. 61, 8. 5. 

6. Duty oF Executor. Every person named as ex- 
ecutor of any will shall, within thirty days after the de- 
cease of the testator, or within thirty days after he has 
knowledge that he is so named, cause such will to be 
proved, or file it in the probate office, with his refusal in 
writing to accept the trust. —G. L. c. 194, 8. 3. 


(1) To the Judge of Probate for the county of 

The undersigned, who is named as executor in the will of ——, late 
of , deceased, herewith files said wil) in the probate office for said 
county, but declines to accept said trust. 

Dated at , in said county, this —— day of ———, 18—. 


PROBATE or WILESL 
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7. PENALTY FOR NEGLECT. A person mae shall neg- 
lect any duty required by the two preceding sections 
shall, unless he gives an excuse satisfactory to the court 
/ of probate, forfeit the sum of twenty dollars for each 
month he shall so neglect after said thirty days, to be re- ° 
covered by any person having, an interest in such will. — ; 

id. s, 4. i 


(a) To the Judge of Probate for the County of pe as a 


The undersigned having failed to deliver the will of 
a , late of ———, in said county, of which he 
had the custody, to the court of probate of said county, 

' or the person named in said will as executor [or “ having — 
failed to cause the will of ———~- ———, late of ———, 
in said county, wherein he was named as executor, to be 
proved, or filed in the probate office, with his refusal in 
writing to accept the trust,’”] as required by statute, as- 
signs the following excuse for such neglect [state the 
reason, as sickness, necessary absence aed the like], and 
Dey that the same may be deemed satisfactory. 

Dated this day of ———, 18—. 


a 


Order of notice as ante, p. 26, 8. 9. 


P. 29,8. 12. Upon, ete., it is decreed, that the excuse 
assigned in said petition, for the neglect of said petitioner, 
be deemed satisfactory. i“ 

Wi ———_ ———, Judge of Probate. 


8. REFUSAL TO DELIVER. If any person having in his 
custody any will neglects to deliver the same to the court 
of probate, after being duly cited for that purpose, he 
may be imprisoned by warrant issued by said court until 
pests he shall deliver it. — id. s. 5. 
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. COMPLAINT. 
(a) To the Judge of Probate for the County of x 
of ,in said county, represents, 


that , late of ,in said county, has 
lately deceased testate, having, while he lived and at the 
time of his death, estate in said county, and leaving a will 
by him in his lifetime duly executed, which is now in 
the custody of , of , in said county, 
and in which will your petitioner [‘‘is named as execu- 
tor,” or “is made a legatee,” etc., showing how he is in- 
terested], but said neglects and refuses to 
deliver said will to the court of probate for said county : 
Wherefore your petitioner prays, that said 
may be required to deliver said will to said court, and im- 
prisoned until he shall so deliver it. 
Dated this day of: , 18—. 


Personal notice as ante, p, 26, s. 9. 


P..29, 8.12. Upon, ete., it is decreed that said 
deliver the will of , deceased, which, 
as has been shown, he has in his custody, to the court of 
probate for said county, within days, and that in 
default thereof he be committed to the common jail, in 
said county, until he shall deliver said will to said court. 


, Judge of Probate. 
WARRANT. 


STATE OF NEW HAMPSHIRE. 
\ 


— ss. Court of Probate. 

To the sheriff of said county or his deputy, or any con- 
stable of the town of , in said county : 

Whereas, , of —, in said county, on 
the day of , 18—, presented a petition to me, 
wherein he complained that [state the substance of the 


‘4 


J a ¥: 
PROBATE OF WILLs. - 


petition], and prayed that said /——— might be 
required to deliver said will to the probate court for said 
county, and be imprisoned until he should so deliver it; 
aa and after due notice to the said ———— ———., at a court 
of probate holden at ———, in said county, on the — 
day of ———, 18—, it haying been shown that said 
Ne —— ——, had in his custody said will, it was 
Keg decreed that he should deliver the same to the court of 
probate for said county, within days, and in default 
thereof he be committed to the common jail in said county, 
until he should so deliver said will, and whereas, said 
—_—_—- has neglected to deliver said will as re- 
quired by said order. 
You are commanded to apprehend the said ——— 
, if to be found in your precinct, and commit him 
to the common jail, in said county, and the keeper of said 
} jail is required to receive him into his custody in said jail, 
and him there safely keep until he shall deliver said will 
to said court, or be discharged by due order of law. 
Given under my hand and the seal of said court, this 
day of ———, 18—. 
——_— ———,, Judge of Probate. 


The will may be delivered or sent to the judge or 
register, who should give a certificate for the jailer. 


ss. To the Jailer of said County: 


is Thereby certify that has delivered the will of to the 
court of probate for said county, as required by the order upon which 
he was committed, 


— ——,, Judge of Probate. 
Dated, etc. 


iy 9. Progate. No will shall be effectual to pass either 
a3 real or personal estate unless duly proved and allowed 
in the court ot probate; and the probate of a will devising 
d real estate shall be conclusive as to its due execution, as 
ay in case of a will of personal estate. —G. L. c. 194, s. 1. 


/ & (a) A will may be probated notwithstanding some of the bequests are 
void for uncertainty. — George vy. George, 47 R. 27. See section 10, (b). 
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10. In common Form. If the probate of a will is not 
contested, the judge may allow and approve the same in 
common! form, upon the testimony of one of the sub- 
scribing witnesses, though the others are living and within 
process of the court. —id. s. 6. 


(1) That is, without notice. 
(a) By THE EXECUTOR. 


To the Judge of Probate for the County of 
. The undersigned represents, that , late of, 
etc., has lately deceased, leaving estate in said county of 
, and a will [and codicil thereto], herewith pre- 
sented, in which your petitioner is named as execut—. 
Wherefore he prays that said instrument may be al- 
lowed and approved in common form as the last will of 
said deceased, and administration upon h— estate granted 
to said petitioner. 
Dated this 


day of ———, 18—. 


P. 29, 8s. 12. Upon considering the foregoing petition 
it is decreed that said instrument therewith presented and 
hereunto annexed, be allowed and approved as the last 
will of said deceased, and that administration upon h— 
estate be granted to said petitioner. 

Bond given and approved. 

———, Judge of Probate. 


(b) Ir THE WILL HAS BEEN LOST! OR DESTROYED. 


To the Judge of Probate for the County of ———: 

The undersigned represents, that — —— —, late 
of, etc., has lately deceased, leaving estate in said county, 
of , and a will which has since been [state whether 
lost or destroyed, and by what means]. 

A copy of said will is herewith presented [or “ said 
will is as follows”’]. 
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: 
Your petitioner is the execut— named in the will: 
Wherefore he prays that said will, ete., ete., as in 

ante, (a). 

(1) See 8 Met. 478; Jarman on Wills, 231, and note on p. 231; 120 Mass. 277; 40 
Conn, 587; 9 Cowen 208; 41 Vermont 59; 87 Penn. 67; Sugden vy. St. Leonards 
Law Rep. 1 P..D. 154; Smith’s Probate Law, 4 Ed. 61, note 2. 

P. 29, 8.12: Upon considering the foregoing petition 
[due notice having been given to all parties interested and 
guardians appointed for all minors and others interested 
therein, who are incapacitated to take care of their estates, 
and agents appointed for all persons interested who reside 
outside of the state, or are unknown, and it appearing 
that the matters alleged in said petition are true :] it is 
decreed that said instrument as shown by the copy men- 
tioned in said petition and hereto annexed, [or in “the 
terms stated in said petition,” or in “the terms following, 
to wit:” stating the will as its contents are proved,] be 
allowed and approved as the last will of said deceased, 
and that administration upon h— estate be granted to 
said petitioner. 

Bond given, etc., etc. 


(c) By LEGATEE OR OTHER PERSON THAN EXECUTOR. 


The petition may be as in (a), ate, except the words in 
italics, and alleging that the petitioner is a legatee or de- 
visee, or according to the facts of the case. 

(d) For probate of a will and codicil, the petition may 
be as in (a), ante. The decree may be as in (a), ante, or it 
may contain a recital as follows : 

P. 29,8. 12. Upon considering the foregoing Daten 
and it appearing that the instruments therewith presented 
and hereunto annexed were signed and sealed by said de- 
ceased, as his last will and codicil thereto, and were at- 
tested and subscribed in his presence and at his request 
by three credible witnesses, whose names appear as wit- 
nesses thereto; that said deceased at the time of executing 
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said instruments and each of them, was twenty-one years 
of age and of sound mind, and that said petitioner is 
named therein as execut—, it is decreed that said instru- 
ments be allowed, ete., etc., as in (a), ante, p. 69. 


(e) PRoBATE OF A NUNCUPATIVE WILL. 
To the Judge of Probate for the County of ———: 


OL , represents that i 
—, has lately deceased, leaving estate in said 


late of 
county of 

Said deceased in his last sickness on the day of 
, 18—, duly made and declared a nuncupative will 
in the following words, viz.: [insert] and a memorandum 
thereof was reduced to writing within six days from the 
making of said will, and which is herewith presented. 

Your petitioner is legatee under said will: Wherefore 
he prays that said will may be allowed and approved, and 
administration granted to him accordingly. 

Dated this day of , 18—. 


Notice as ante, p. 26, ss. 9, 10, if deemed necessary. The decree may be as in 
(a), ante, p. 69. : 


(t) SOLDIERS AND SAILORS. 
To the Judge of Probate- for the County of 
, of —, represents that ; 
late of, ete., has lately deceased, leaving -estate in said 
county of 

Said deceased, at the time of his death, was a mariner 
at sea on board the ship , in the course of a voyage 
from to — , [or was a soldier in actual service 
in the — regiment, ete.] While on such voyage [or 
in such actual service] he duly made and declared a nun- 
cupative will, in the presence and hearing of A. B. and 
C. D., of, ete., in the following words [state them], which 
were afterwards, on the day of , reduced to 
writing, which is herewith presented. 

Your petitioner is a legatee, etc., ete., as in (e), ante. 


er 
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11. In .soLemMN ForM. Any party interested may have 
the probate of any will which has been proved without 
notice re-examined, and the will proved in solemn form 
before the court of probate at any time within one year 
of such probate, if no appeal from such probate has been 
prosecuted before the supreme court.— G. L. c. 194, 8. 7. 

(a) A probate in solemn form is a probate made by the judge after all per- 
sons whose interests may be affected by the will have been duly notified, 
and have had an opportunity to be heard on the subject.— Noyes y. Barber, 
4B. 406. 

At common law it was allowed at any time within thirty years next after 
the probate. —4 R. 406; Digest, p. 270, ss. 24-28. See s. 16, post, as to evidence 
to prove will. 

Under our statute it is sufficient if the petition for such probate is filed 


within one year of the probate in common form, — Stewart v. Harriman, 
56 R. 25. 


12. A PETITION FOR THAT PURPOSE may be presented 
to the judge, and notice given to the executor personally, 
if practicable, and duly published; and if upon such hear- 
ing and re-examination the probate shall not be confirmed, 
the will and probate shall be void. —id. s. 8. 


‘ (1) To the Judge of Probate for the County of ———: 


— ——, of ———, in said county, respectfully 
represents that on the day of ———, 18—, ata court 
of probate holden at ————, in said county, a certain 
instrument was proved without notice, as the last will of 

— ———, late of ———, in said county, deceased, 


and no appeal has been taken from said probate. Your 
petitioner is [state the interest of the petitioner as legatee, 
devisee, heir, or otherwise. If the petition is not filed 
within the year, state the facts bringing the petitioner 
within s. 13, post, and allege that the disability has con- 
tinued until one year’ prior to the filing of the petition, 
unless the case is one of fraud, alleged and proved. ] 
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Wherefore he prays that said will may be proved in 
solemn form, and said probate [‘ affirmed,” or “ disaf- 
firmed and annulled’’). : 

Dated this —— day of ———, 18—. 


Orders of notice as ante, p. 26, ss. 9, 10. 
Decree as ante, p. 29, s, 12, No. 3, or omitting the words in italics, as deemed 
expedient, 

If the petitioner has no interest in the will, or if he is 
barred by the statute of limitations, the decree, after recit- 
ing such facts, would be that the petition be dismissed. 

If the will is not sustained, the decree [reciting the 
facts if deemed expedient] would be: It is decreed that the 
probate of said instrument be disaffirmed and annulled. 


. (1) The decree will be presumed to have been made on the last day of the 
term, unless the record shows the contrary. — Goodall y. Harris, 20 R. 363. 
13.. Disaniiities. Any minor, insane! person, married 
woman, or person out of the United States, or their legal 
representatives, may have the probate of any will proved 
without notice re-examined, at any time within one year 
after the removal of the disability. — G. L. c. 194,s. 9. 


(1) See ante, p.'3, s.17; p. 72, 8. 11, (a.) 


14. Wrvow or uerr.. If any will filed in the probate 
office shall not be presented for probate by the executor 
or by any person interested therein, the judge, on applica- 
tion’ of the widow or any heir of the deceased, and due 
notice, may approve and allow or disallow the same; and 
the decree so made shall be of the same force as if made 
on application of the executor or of any person interested 
in the will. — G. L. c. 194, s. 10. 


(1) To the Judge of Probate for the County of ———: 
——, of , in said county, represents 
that he is a son and heir at law of ———- ———, late 
of —, in said county, deceased, and an instrument 
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purporting to be the last will of said deceased has been 
filed in the probate office of said county, but not presented 
for probate, which ought now to be [dis] allowed. 
Wherefore he prays that said instrument may be [dis] 
allowed as the last will of said deceased. 
Dated this day of ———, 18—. 


Notice as ante, p. 26, ss. 9, 10. 


P. 29, s. 12. Upon, ete., it is decreed that said instru- 
ment be [dis] allowed, ete. 


15. GuaRpIANS AND aGEeNnTs. No decree, approving 
and allowing, or disallowing any will, shall be made in 
solemn form until guardians are appointed for all minors 
and others interested therein who are incapacitated to take 
care of their estates, and agents are appointed! by the judge 
for all persons interested who reside out of the state or 
are unknown. — G. L. ec. 194, s. 11. 


(1) Such appointments may be made upon petition, or it is presumed upon 
motion or suggestion, and the guardian may be, simply, a guardian ad litem. 


To the Judge of Probate for the County of ———: 


The undersigned represents that —, who 
are interested in the petition before said court for probate 


in solemn form of the last will of ———— ————, late of 
, in said county, deceased, reside out of the state, 
and as he is informed at ————, in the state of 


Wherefore your petitioner prays that an agent may be 
appointed for all persons interested who reside out of the 
state or are unknown. 

Dated this day of ———, 18—. 

——— ———__, Executor. 


STATE OF NEW HAMPSHIRE, 


ss. Court of Probate. » 


To 
Whereas it has been shown that — —— whoare 
interested in a petition for probate in solemn form of the 


of — ,in said County: . 


——— 


, a eee 


ae 


: 
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_ last will of , late of , in said county, 
deceased, reside out of the state, and as is supposed at 
—, in the state of ———. 

Trusting in your fidelity, I hereby appoint you an 
agent for all persons interested who reside out of the state 
or are unknown, to guard and protect their interest in 
said proceeding. 

Said petition will be considered at a probate court to be 
holden at ————, in said county, on the day of 
next, when and where you may appear and be heard if 
you see cause. 

Given under my hand this 


day of— , 18—. 
—, Judge of Probate. 


16. Eviprency. If the attesting witnesses, after the ex- 
ecution of any will, become incompetent, from any cause, 
it may be proved and allowed upon other satisfactory evi- 
dence. —G. L. ¢. 194, s. 12. 


(a) Who are competent, see ante, page 55, section 22, (5). 

If incompetent at the time of the execution of the will, the will is invalid. 
— See ante, p. 55, s, 22, (5); Frink v. Pond, 46 R. 125. 

If the subscribing witnesses, upon being called, deny the execution of the 
will or other facts necessary to its validity, it may be established by other 
proot, if satisfactory.— Perkins v. Perkins, 36 R. 163-168; Jarmanon Wills» 
228; Smith’s Probate Law, 57; Peebles v. Case, 2 Bradf. 226; Chauncey v. 
Thorne, 2 Barb. Ch. 40. If subscribing witness is dead or cannot be found, 
his handwriting may be proved.—9C. & P. 59; 5J. R. 144; 12 Cush. 332; 116 
Mass. 331. 

There is no presumption that a witness to a will who has deceased or is 
beyond the jurisdiction, would state one way or the other in relation to the 
sanity of the testator; hence the declarations of a deceased subscribing wit- 
ness tending to show that he thought the testator to be insane are incompe- 
tent. — Boardman vy. Woodman, 47 R. 120; see also Baxter y. Abbott, 7 Gray, 71. 

Experts may testify to the genuineness of the testator’s signature. —De- 
meritt y. Randall, 116 Mass. 331. 

(b) Any witness may give his opinion as to the sanity of the testator when 
such opinion is founded upon his own knowledge and observation of the tes- 
tator’s appearance and conduct, Hardy vy. Merrill, 56 R. 227, over-ruling pre- 
vious decisions to the contrary. 

The opinion of an expert upon the pastes may be given either upon his 
personal examination of and acquaintance with the testator, or upon a hypo- 
thetical case so put as to resemble the case in hand (Woodbury vy. Obear, 7 
Gray, 467; Boardman v. Boardman, 47 R. 120); and the question of his compe- 
tency as an expert is for the court.—id. 
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(¢) A testator is presumed to be of sound mind until the contrary appears; 
and the burthen of proving the contrary is upon those who object to the will. 
—Pettes v. Bingham, 10 R. 514; Perkins y. Perkins, 39 R. 163. 

He is presumed to know the contents of a will he has executed; and if it : 
be alleged that he had not knowledge thereof, or that he was induced to exe- 
cute it by misrepresentation, the burthen of proof will be upon those making 
the objection. — Pettes vy. Bigham, 10 R. 514. 

The declarations of the testator are admissible upon the questions of knowl- 
edge, competency, and undue influence so far as the state of his mind at the 
time they were made has bearing upon those questions. —Glover v. Hayden, 
4 Cush. 580; Shailer v. Bunstead, 99 Mass. 112; Woodbury vy. Obear, 7 Gray, 
467; Austen v. Graham, 29 Eng. Law and Equity, 38. 

Insanity in any of the blood relations of the testator may be shown. — Red- 
field on Wills, p. 157, 32; Baxter v. Abbott, 7 Gray, 81; Taylor’s Med. Jur. 628. 
What is insanity, see ante, pp. 48-9, s. 7, (a), (Db). é 

Undue infiuence, see ante, pp. 49, 50, s. 7, (C). 

What is a sufficient execution, see ante, p. 54, 8. 22 


(ad) The party who affirms the validity and due execution of the will has the 
burden of proof, and therefore must call the subscribing witnesses if to be 
had, and is entitled to open and close, (Hardy v. Merrill and Boardman y. 
Boardman, before cited,) no matter in what form the issue may be drawn. 


17. Foreren prozars, A copy, duly authenticated, 
of any will made out of this state, which has been exe- 
cuted, proved, and allowed in and by a court of probate 
or a court of similar powers in any one of the United 
States, or in a foreign country, pursuant to the laws 
thereof® anda duly authenticated copy of the probate of 
such: will, upon the written application of any party in~ 
interest, and upon such citation and public notice as the — 
court shall order, may, by a decree of the court of pro-_ 
pate, be filed and recorded in the probate oftice, and such 
decree shall have the same effect as if such will were exe- 
cuted out of the state with the formalities now required 
by the laws of this state. — G. L, e. 194, s. 13. 

18. The executor or any person interested may pro- 
duce such copies to the judge of any county in. which 
there is estate on which the same may operate, and in 
writing request the same to be filed and recorded; and if 
upon due notice no sufficient’ objection is made, such copies 
shall be decreed to be so filed and recorded. — G. L. ¢. 
16, s. 14. 
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(1) It has been held to be a sufficient objection that the legal domicile of the 
deceased at the time of his decease was in this state, notwithstanding the 
will was made in the foreign jurisdiction and the testator died there. — Stark 
v. Parker, 56 R, 480. 


(a) The petition may be in form as follows: 


To the Judge of Probate of the County of 

John Parker, of - , in said county, represents that 
William Stark, late of , deceased on the day 
of , made and executed his last will and testament 
at , in the state of , conformable to the laws 
of said state, and afterwards on the day of 
died at. , im said state, and thereupon said will was 
duly proved and allowed in and by the court of probate 
[or whatever court, stating it,] held at , in the 
county of , the —— day of , upon the appli- 
cation of and pursuant to the laws of said state of 
, and duly authenticated copies of said will and pro- 
bate thereof are herewith produced. 

Your petitioner is executor [or devisee, or legatee, etc., 
as the case may be] of said testator under said will, and 
said testator left estate in said county of ——-— on which 
said will may operate, and he therefore prays that said 
copies be filed and recorded in the probate office of said 
county. 

Dated, ete. 


Order of notice as p. 27, s. 10. 


(b) Decree as p. 29, s. 12. Upon considering the fore- 
going petition, due notice having been given to all parties 
interested, and no sufficient objection having been made, 
it is decreed that said copies be filed and recorded in the 
probate office of said county, as prayed for by said pe- 
titioner. 
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ADMINISTRATION AND TO WHOM GRANTED. 


1. Derinrrion. The word “ administrator” may in- — 
clude every person to whom the administration of any ig 
estate or the execution of any will may be granted. — — 
G. L. ¢. 195, s. 1. 

_ 2. Prioriry. Administration of the estate of any 
person deceased shall be granted, — 


1. To the executor named in the will of said deceased. 

ir. To the widow, or any of the next of kin, or such — 
suitable person as they may nominate. st : 

m1. To one of the devisees or creditors. v4 

tv. To such other person as the judge may hile 
proper. —id. s. 2 


(a) If one die intestate, leaving a widow and children, of legal capacity, and 
suitable persons to administer on his estate, the judge of probate cannot ap- 
point another person administrator, unless the widow, and such next of kin 
have severally renounced the administration, or have neglected for thirty 
days to apply for it, or have all roa in the nomination of Sa adminis- 
trator. —24 R. 126. 

(b) The reckoning is made from the deceased to the person iad eee one 
degree for each step. In the case of collaterals it is made by counting the de- 
grees from the deceased to a common ancestor, and then down to the collat- 
eral. Thus the father and son of the deceased are in equal degrees of kin to _ 
him, and so of the grandfather and grandson. The relations on the mother’s 
side are in equal degrees with those on the father’s side, and the half blood 
the same as the whole blood. —II. Redfield on Wills, p. 73, 7,8; 2 Black. Com, — > 
(¢) Between the next of kin, a preference is usually given to males before — 
females, to children before parents, toa brother or sister before a grand- 
parent; and, other things being equal, the elder should be preferred to the 
younger, and one accustomed to business to one less acquainted swath it.— 
Il. Redfield on Wills, p. 73, 7, 8, 9. 


8. Ir rncapasix. No person not of full age, or deemed 
by the judge Pie ey shall be appointed to administer 
any estate. —id.s. 38 


(1) This includes unjitness from any cause. Hostility to parties interested ; 
or the holding of adverse claims may constitute unfitness,— Drew’s Appeal, — 
58 R. 319. See also Stearns y. Fisk, 18 Pick. 24; MeGooch Y. McGooch, 4 Mass, — 
848. , 
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4. Minor comina or ace. If any minor appointed 
executor comes of age and requests it, administration on 
the estate not before administered shall be granted to 
him ; and the administration before granted shall be re- 
voked unless the same was granted to a co-executor; in 
which case such minor shall be joint executor, — id. 8. 6. 

5. Noy-rusipents. No person not an inhabitant of 
this state shall be so appointed by reason of any right to 
such trust, unless other’ circumstances, in the opinion of 
the judge, render the same proper. — id. s 


(1) Such as the disqualification of residents in the same degree. — Pickering 
y. Pendexter, 46 R. 69. The estate of non-residents may be administered 
upon here. —See ante, page 6, section 2, (b). 


6. RENUNCIATION OR NEGLECT. No person shall be 
appointed to administer any estate until the several per- 
sons previously entitled thereto shall have either volunta- 
rily renounced! such trust in writing, or neglected, for 
thirty days after the decease of the person upon whose 
estate administration is to be granted, to apply for such 
administration. —id.s. 5. 

(1) The signing of a petition for another is a sufficient renunciation. 
A simple renunciation, without signing such a petition, may be as follows: 


To the Judge of Probate for the county of ———: 


The undersigned hereby voluntarily renounce all right to administer the 
estate of slate of , in said county, deceased. 


C. B., Widow. 

ae { Next of kin. 
7. De bonis non, If the administration on any estate 
becomes vacant by death, extinguishment, or revocation, 
the judge may grant eta ienon on the estate not ae 
fore administered, to such person as he may think proper, 
having due regard to the rule prescribed in section two of 

this chapter. — id. s. 7. 


' (1) The lapse of twenty years is no bar to the granting administration upon. 
an estate left unadministered by a former executor or administrator.— Ban- 
croft v. Andrews, 6 Cush. 493; Parsons vy. Spaulding, 30 Mass. 83. 

But in general administration will not be granted upon an estate that has 
practically, although irregularly, been settled by the parties in interest, and 
the claims of creditors having been adjusted. —48 R. 286; 45 R. 456; 37 R. 393; 
15 R. 516. 


iu 
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_vies, her husband shall not thereby become executor or 


any circumstances, with the consent! of the executor or 


proper. — id. 8. 11. 
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8.. THE EXECUTOR OF AN EXECUTOR shall not in conse- 
quence thereof become the executor of the ae testator. 
—id.s. 8. : 

9, Marriace. If.an executrix or administratrix mar- 


administrator in her right; but such marriage shall op- 
erate as an extinguishment? of the trust. —id. s. 9. 


(1) This may imply that a married woman shall not be appointed, as she 
might, but for this statute, with the consent of her husband. —II. Redfield, p. 
72,7; p. 78, 8. 7,17; 2 Black. Com. 503. 


10. Revoxrna apmrnistratTion. If any executor or 
administrator, by reason of absence, or any infirmity of 
body or mind, or by wasteful or fraudulent management 
in his trust, becomes unfit! for the discharge thereof or 
unsafe to be trusted therewith, the judge, upon due no- 
tice, may revoke? such administration. — id. 8. 10. 


(1) He cannot be removed except for cause existing at the time when the 
petition for his removal is heard; and the propriety of his appointment when 
it was made is not open. — Drake v. Green, 10 Allen124. His refusal to inven- 
tory at the request of creditors, and an offer of a bond of indemnity, is cause 
for removal. — Andrews v. Tucker, 7. Pick. 250. 


The petition may combine as many independent grounds for revoking as 
are supposed to exist, and prove the whole or a part as the evidence may 
turn out. In a supposed case, the petition commencing in the usual form, — 
for the removal of C. D,, may say — represents that C. D., heretofore appointed 
administrator upon the estate of —-— -—-—, in said county, by reason of pro- 
longed absence from the state, habits of intoxication, continued ill-health, 
inattention to, and wasteful and fraudulent management in, his trust, has be- 
come unfit for the discharge thereof, and unsafe to be trusted therewith 
Your petitioner [state interest entitling him to interfere, as that he is heir or 
legatee, or a creditor, etc.]. Wherefore your petitioner prays that upon due 
notice said administration may be revoked. 

Date, signature, and notice as page 26, ss. 9, 10, 


(2) Itis well that the decree recite that it appears that the matters alleged in 
the petition are true; or, if not all, state which of the allegations are found 
to be true, although the judge having jurisdiction may revoke without any 
recital of facts proved, See p. 29, s, 12. . 


11. By consent. Such trust may be revoked, under 


administrator, when it shall appear to the judge to be 
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(1) A simple resignation is advisable, which may be in form as follows: 


To the Judge of Probate for the county of ‘ 

The undersignedgadministrator of the estate of ——, late of ——, 
in said county, represents that although said estate is not fully administered 
he is unwilling by reason of ill-health [state of his business, etc.] to. continue 
in said trust. Wherefore your petitioner files herewith a just and true ac- 
count of his administration and hereby resigns said trust, and prays that his 
resignation may be accepted’ and that an administrator may be appointed in 
his stead. 

Date, signature, and notice as on page 27, s. 10, 


(1) He and the sureties to his bond continue liable until the acceptance of 
his resignation. 


12. Bonp vo BE given. No person shall intermeddle 
* with the estate of any person deceased, or act as admin- 
istrator thereof, or be considered as having that trust, 
until he has given bond! to the judge, with sufficient sure- 
ties? in such reasonable sum as he shall approve, upon 
condition, — 

1. To return to said judge a true and perfect inventory 
of the estate of the deceased, upon oath, within three 
months from the date of the bond. 

mu. To administer said estate according to law. 

ur. To render to said judge an account of administra-~ 
tion, upon oath, within one year. - 

iv. To pay and deliver the rest and residue of the 
estate which shall be found remaining upon the account 
of such administrator to such person or persons respect- 
ively as said judge, by his decree, according to law, shall 
limit and appoint. 

vy. To deliver the letters of administration into the 
court of probate, in case any will of the deceased shall 
thereafter be approved and allowed. —id.s. 12. 


(1) This is essential to the jurisdiction to grant administration, unless the 
testator has by his will exempted the executor from the giving of a bond, as 
he may do except as to debts, but subject, however, to the right of the judge 
to require a bond upon petition, — Digest, 302, ss. 6, 7, and p. 315, s, 249; note 
(b), post. 

(2) Two sureties are necessary. — 24 R, 400; 43 R. 101. See note (b), post. 

(a) A bond, in the form usually given by the administrator of an intestate 

estate, is sufficient to bind an administrator with the will annexed, and his 
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sureties, to the faithful discharge of his official duties.— Judge of Probate v. 
Claggett, 36 R. 381; 58 R. 16; Digest, p. 302, ss. 9,10. See also ante, ut 30, s. 1, (a), 
3 as to construction of bond. 
i (b) By chapter 52 of the Laws of 1881 repealing chapter 49 of the Laws of 
‘ 1879, ‘‘Executors and trustees under a will shall be exempt from giving a 
a ‘bond, or from giving a surety or sureties on their bonds, whenever the tes- 
‘tator shall by his will so direct. Provided, however, that the judge of probate 
‘may at any time require a bond with sufficient sureties, if he is of opinion 
that the same is made requisite by a change in the situation or circumstances _ 
of the executor or trustee, upon petition of any heir, devisee, or creditor, or 
for other sufficient cause. Provided, also, that a bond for the payment of debts 
shall be given in all cases.” 
; (c) The only change from the law of 1879 is in Meat rie the limitation of 
ag sy time within which the application must be made. Another act may be neces- 
sary to explain what is meant by the words “or for other sufficient cause.” 
To what do they refer? Can a bond be ordered if there has been no change 
of circumstances? Can it be ordered for any cause deemed by the judge, or 
the supreme court upon appeal, “sufficient?’? Upon the theory upon which 
the law may be presumed to have been passed that the testator haying a 
«right to dispose of his own may dispense with a bond, no new bond would be 
ordered except upon some change in the circumstances as they were supposed 
to exist at. the time of making the will. Perhapsthe following form of peti- 
tion addressed, etc., as usual may cover any construction : “represents 
that although A. B., the executor upon the estate of » late of- 
hah in said county, was by the testator’s will exempted from giving a bond with 
ie sureties for the faithful performance of his trust, yet by reason of a change 
: in the actual and apparent situation and circumstances of the executor since 
the execution of said will, the giving of such a bond is requisite to the proper 
J security of the parties entitled to said estate under said will or otherwise, 
and there is sufficient cause to require the same. Your petitioner is [state 
‘f his interest as heir, devisee, or creditor, or otherwise]. Wherefore your peti- 
sae tioner prays that said executor may be required to give bond with sufficient 
iy sureties, as when there is no exemption by the will of the testator. 
Pay Date, signatures, and personal notice, page 26, section 9. 


138. Restpvary Bonp. If the executor to whom ad-. 
ministration is granted is residuary legatee, and there is. 
no widow, or if, there being a widow, she informs the 
judge in writing that she accepts the provisions of the 
will, a bond, with sufficient sureties, may’ be taken from 
tees with condition only to pay the funeral charges, 
debts, and legacies, and to render upon oath an account 
Be of his proceedings therein, when thereto required, — id. 
+ 8. 13. 


- (1) Caution. The following observations of Chief Justice Bell in Morgan 
y. Dodge, 44 R, 255-262, are worthy of consideration by judges of probate and 
parties interested: ‘‘ As many persons haye been ruined by giving bonds in 

, this form, we think it is the duty of judges of probate always to discourage 

he! _ this kind of security, and to take special care that no such is received in any 

vs case where it is not beyond doubt that the estate is solvent; that the sole 
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executor is the residuary legatee, and the widow, if any, has given the proper 
notice that she accepts the provisions of the will.’”’” Thatis to say, if all the 
executors accepting the terms are not residuary legatees, or if all the resid- 
uary legatees are not executors, or if the widow has not accepted the pro- 
visions of the will for her benefit, the statute does not authorize the giving of 
a residuary bond; and with the concurrence ot all these conditions, a residu- 
ary legatee, being at liberty to give a bond in common form, should always do 
it, if there is any doubt of the sufficiency of the estate.— See also Colwell v. 
Alger, 5 Gray, 67; Jones v. Richardson, 5 Met. 247. 

(a) Yet if one desires to give such a bond, the court will receive evidence 
as to the condition of the estate in order to determine whether he is residuary 
legatee.— Morgan v. Dodge, 44 R. 255. 

(b) A widow who gives a residuary bond is estopped to deny that she has 
accepted the provisions of the will. —Heydock v. Duncan, 43 R. 95. 

(ec) Where one of two residuary legatees, being sole executor, ga\e a resid- 
tuary bond, it was held that the appointment and bond, although irregular, 
were not void, and that administration upon the estate was not suspended 
so as to avoid the statute limitation of three years, as against a creditor who 
had actual knowledge of the appointment, notwithstanding no notice of the 
appointment was posted. — Davis v. Smith, 58 R. 16- » 


14. PETITION FOR ADMINISTRATION THERE BEING NO WILL. 


To the Judge of Probate for the County of ———: 


The undersigned represent that ————- ———, late of 
, has lately deceased, intestate, leaving estate in 

said county of ———. 
‘Your petitioner’ [insert as in note so far as applicable]. 
Wherefore —h— pray that administration upon the 
estate of said deceased [not before administered] may be 
granted to 
Dated this 


day of ——, 18—. 
Signature or Signatures. 


(1) Nore. —If the petitioner asks to be appointed administrator the blank 
will be filled according to the facts as follows: 

1, is the widow of said deceased 

2, is a son, or is a——— and next of kin of said deceased 

8, is a creditor of said deceased and there is no widow or kin of age and 
competent to administer upon said estate 

4, is\a creditor of said deceased and all persons previously entitled to ad- 
minister upon said estate have voluntarily renounced such trust in writing. 

5, is a creditor of said deceased, and all persons previously entitled to ad- 
minister upon his.estate have, for more than thirty days after his decease, 
neglected to apply for administration 

6, is, etc., etc., stating the special cause that entitles him to administration 
in the discretion of the judge. : 

If the petition is for the appointment of a third person, the blank will be 
filled according to the facts, as follows: 

7, are the widow and next of kin of said deceased 

8, are the next of kin of said deceased [and there is no widow.] 


19; is line widow of said deceased, and he left no kin who are of age and one 
petent to administer 
10, are the next of kin of said deceased, and his widow by reason of; ete, 
is not competent to administer 
11, is, etc., stating such special facts as will authorize the judge to appoint » 
any suitable person. : : 
Of these examples, 1, 2, 7,and 8 require no none and 
the decree may be as on page 29, s. 12: : 
Upon considering the foregoing petition, it is decreed 
that the prayer fhereof be granted. 


Bond given and approved. 


——., Judge of Probate. 


Notice in other cases may be as ante, pp. 26, 27, ss. 9, 10. 
P. 29, s. 12. Upon, ete., it is decreed that the prayer 
of said petition be granted. ; 
Bond given and approved. 
—, Judge of Probate. 


15. Ds sonts non. If there has been a previous 
administration the petitioner, after stating his interest as 
in the notes to section fourteen, may say that: Adminis- 
tration has heretofore been granted upon said estate to, 
ete., of, ete., who has since died (or resigned or has been 
hemoved, as the case may be,) without having fully ad- — 
ministered. Wherefore your petitioner prays that admin- 
istration upon the estate aforesaid not before administered 
may be granted, ete, 


‘16. Pxrrrrion FOR ADMINISTRATION, THERE BEING a WILL, 


To the Judge of Probate for the County of 
The undersigned respectfully represent that 
, late of, etc., has lately deceased, testate, leaving — 
estate in said county of ———, and a will which has been 
duly allowed and approved by the judge of ee for said | 
county. 
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Your petitioner’ [insert as in note so far as applicable]. 
Wherefore —he- pray that administration upon the estate 
of said deceased [not before administered] may be granted 
to 5 

Dated this 


day of ———, 18—. 
Signature or Signatures. 


Note. — This form differs from the preceding only in the words which are 
in italics, and a printed record-book for that may be conveniently, used for 
this. If the petitioner asks to be appointed administrator or executor, the 
blank will be filled according to the facts, as follows: 

1, is named in said will as executor 


2, is the widow [a son, a ———, and next of kin] of said deceased, and there 
isno executor named in said will 
8, is the widow [a son, a ———, and next of kin] of said deceased, and —-— 


———, the executor named in said will has filed in the probate office for said 
county his refusal, in writing, to accept said trust 

4, isa devisee under said will and there is no executor, widow, or kin of 
said deceased 

5, isa devisee under said will and all persons previously entitled to ad- 
minister upon his estate have neglected for more than thirty days after his 
decease to apply for administration 

6, is a creditor of said deceased, and all persons previously entitled to ad- 
minister upon his estate have, for more than thirty duys after his decease, 
neglected to apply for administration 

7, is named in said will as executor, but, by reason of his minority, admin- 
tration upon said estate was committed to one , of, etc., who has 
not fully administered, and your petitioner has now come of age 

8, is, etc., stating such special facts as will entitle the petitioner to admin- 
istration, 

If the petition is for the appointment of a third person the blank will be 
filled according to the facts, as follows: 

9, are the widow and next of kin of said deceased and no executor is named 
in said will 

10, are the widow and next of kin of said deceased and ——, the ex- 
ecutor named in said will, has filed in the probate office for said county his 
refusal in writing to accept said trust 

11, is a devisee, etc., etc. — See 4, 5, ante, p. 83. 

12, is a creditor, etc., ete. A 

18, is, ete., etc., stating such special facts as will authorize the judge to 
appoint any suitable person. 

If there has been a previous administration, see 7, ante, and decrees as in s. 15, 
ante, p. 84. 


tor,] administration of the estate of ———- ——., late 


his decree, according to law, shall limit and appoint, and 
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17. LxErrers AND-BONDS OF ADMINISTRATION. 
STATE or NEW HAMPSHIRE, 


———— Be. Court of Probate. 
To ———- ——_, of, etc. : 
Trusting in your fidelity, I commit to you [as execu- 


of ———, in said county, deceased [not before adminis- 
tered]. 

You are required to return, under oath, a true and per-_ 
fect inventory of said estate, within three months, and an 
account of administration within one year, and in all 
things well and faithfully to administer said trust accord- 
ing to law [and the will of said deceased, a copy of which 
is hereto annexed ]. 

Witness my hand and the seal Be said court, this 
day of —, 18—. 


——, Judge of Probate. 


18. Bond BY AN ADMINISTRATOR OR EXECUTOR. 


Know all men by these presents, that we ———- ———_, 
administrator [executor] of ————~ ———, late of, ete., 
as principal, and ———— ——— as sureties, are indebted, 
etc., as ante, p. 30,8. 1. 

The condition a this obligation is such that if the aid 
—— shall, upon oath, return to the judge of probate 
for said county a true and perfect inventory of the estate 
of said —— within three months from the date 
hereof, and administer said estate according to law, and 
render to said judge an account of administration, upon 
oath, within one year, and pay and deliver the rest and 
residue, which shall be found remaining upon his account, 
to such person or persons respectively as said judge, by 
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deliver his letter of administration into the court of pro- 
bate, in case any will of said deceased shall hereafter be 
approved and allowed, then this obligation shall be void. 


(a) Bonp BY A RESIDUARY LEGATEE. (See p. 82, ante.) 


The condition of this obligation is such that if the said 
, who is residuary legatee, shall pay the fu- 
neral charges, debts and legacies of , late 
of, ete., deceased, testate, and render upon oath an account 
_of his proceedings therein when thereto required, then 
this obligation shall be void. 


19. AFTER A YEAR’S ABSENCE. When it shall be proved 
to the satisfaction of the judge of probate that a person 
has left his home and not been heard of or from directly 
or indirectly for one year, and a notice has been published 
in some newspaper at Concord, and also in some news- 
paper in the county where said person had lived for more 
than one year immediately before his departure, and no- 
tices posted one month in three or more public places in 
the town where he had lived for more than one year before 
his departure, and such other notice to relatives and heirs 
as the court may deem best, and the judge of probate 
shall believe that said person is dead, it shall be lawful to 
appoint an administrator upon the estate of said person. 
—G. L. c. 195, 8. 16. 

20. Notices REQUISITE oF. The notices in such cases 
shall contain a brief description of the the man, his age, | 
‘name, and such other characteristics as shall identify him ; 
and no distribution of said estate shall be made until five 
years after administration has been granted under pro- 
visions of the preceding section. —id. s. 17. 

(a) There is a common law presumption of death after 
seven years without being heard of as living. Death 
may be found as a fact after an absence however short, if. 
the evidence, although indirect and circumstantial, is such 
as to satisfy the judge. Under this statute the proceeding | 


‘then of 
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may be commenced after an absence of one year, and when — 
it may be, there is only a well-grounded apprehension 
that death has occurred, but in the end, administration is 
not to be granted upon the estate of an absentee unless 
the judge of probate “shall believe that such person is — 
dead.” If in the course of the proceedings entirely satis- 
factory evidence of his death is found, the proceeding 
may rest, and administration be taken out in the usual way. 


_ As under this statute the estate of a person may be ad- 


ministered upon while he is still alive, great caution should 
be exercised. 

(b) A petition by the party who would be entitled to 
administration. may be the first Pe, and be in form as 
follows: 


To the Judge of Probate of the County of 


A. B., of , in said county, represents that C. Ds 
, in od county, on the day of 
18—, left his ies in said and he has not bee 


_ heard of or from directly or indirectly for more than one 


year, and as your petitioner apprehends, is or may be 


dead. Your petitioner [state his right to administer as in 


s. 14, ante.] Wherefore your petitioner prays that notice 
may be published and posted as provided by sections six- 
teen and seventeen of chapter one hundred and ninety- 
five of the General Laws (and failing to elicit information 
that said C. D. is alive and the circumstances continuing 


to induce a reasonable belief that he is dead), for a grant 


of administration upon his estate to your petitioner, there 
being such estate in said county. 

(ce) Order of publication in the usual form, and then: 
“Tt having been proved to my satisfaction that said C. D. 
left his home as stated in said petition, more than one 
year prior to the filing of said petition, and that he has 
not been heard of or from directly or indirectly since, 
it is ordered that the following notice be published 
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in the ———, published in Concord, in the state of 
New Hampshire, and also in the —, published in 

, in said county of —, three weeks succes- 
sively, and that like notices be posted one month in three 
or more public places in the town of in said county. 


(d) The form of the notice may be as follows: 
INFORMATION IS WANTED OF 


C, D., who left his home in ———, in the county of ———, 
and state of New Hampshire, on or about the —— day 
of —, to go to [telling the circumstances of his leav- 
ing]. He has not been heard of ‘since and was then 
at, ete. He was about —— years of age [describe his 
personal appearance and his business and tell any other 
fact to identify him]. Administration upon his estate 
having been petitioned for by ———, this notice is or- 
dered by the judge of probate for the county of — in 
said state of New Hampshire, and said_ petition will be 
continued to day of — at — in said county 
of ———, when and where all persons interested may be 
heard. Any person having any information of said C. D. 
is requested to forward the same to said judge of probate. 
By order, 


———, Register of Probate. 


Dated the —— day of —, 18. 


(e) The order or grant of administration properly en- 
titled may be: 


“Notice having been published and posted as required 
by said order, and there being reasonable ground to be- 
lieve that said ©. D. is dead, and so believing, administra- 
tion upon his estate is granted to said A. B. as prayed in 
his petition, and a letter of administration will issue accord- 
ingly.” 

—-—, Judge of Probate. 


(fy The letter may be in the usual form, onan ‘he 
words as administrator and inserting the words “ believed 
to be” before the word “ deceased,” so that it will read, 
“late of ——— in said county, believed to be deceased. ee a 


2 


21. SpxrcraL ADMINISTRATOR. Whenever by reason ee, t, a. 
an appeal from the probate of a will, or the appointment 
of an administrator, or from any other cause, there is de- _ ; 
lay in determining the final grant of administration upon 
the estate of any person deceased, a special administrator 
may be appointed. — G. L. ¢. 195, s. 18. 

22. Such appointment! may be made by the judge of pro-. aa 
bate or by the supreme court at the law term. —id. s. 19. 


(1) At common law a special administrator may be appointed while a suit ; 
is pending in respect to the will or administration, whose authority will 
extend merely to collecting and preserving the assets as an agent or officer 
of the court. —2 Black. Com. 503; Il. Redfield on Wills, 96, s. 12; Digest, p. 214, 
SS, 65, 66; 44 R. 260. 

23. InsTRUCTIONS To, AND BonD. Such special admin- 
istrator, under such directions and restrictions as may be 
inserted in his commission, shall return an inventory of the 
estate of the deceased, and take care of and preserve the prop- 
erty and effects of the deceased, and do all other acts which he 

a 
may be directed to perform by the Judge of probate or the su- 
preme court. — id. 8. 20. ae 

24, Bonp or. Such special administrator , shall give 
bond for the faithful performance of his duty, with suf- 
ficient sureties, to the satisfaction of the judge or court 


appointing him. —id. s. 21. 


(a) A petition for such administration may be as fol- 
lows: 


To ihe Judge of Probate for the County of etees 


—_—_ ———,, of ——_,, in said county, reap cota 
represents, that ———- ———, late of ———, in . 
county, [and state of SaeNy tha lately deceased, leay- 
ing estate in said county, but there i is delay in Reteresi a 
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the final grant of administration on his estate, by 
reason of 

Your petitioner is [state his interest]. 

Wherefore he prays that —, of — in 
said county, may be appointed-special administrator of 
said deceased. 

Dated, ete. 


Order of notice as ante, p. 27, s. 10. 


(b) STATE OF NEW HAMPSHIRE. 


Court of Probate. 
To , of 


Trusting in your fidelity, I hereby appoint you special 
administrator of the estate of , late of ,in 
said county, deceased, and authorize you to take charge 
of all said estate, collect the debts and rents, take care of 
and preserve the property, and make necessary repairs, 
until the further order of this court. 

You are required, etc., as ante, p. 86, s. 17. 

Bond, as ante, p. 86, s. 18, in the usual form. 

_ Upon considering, ete., it is decreed that the prayer of 
said petition be granted, and a commission issued accord- 
ingly. 

Bond given and approved. 


, in said county : 


(1) The commission should follow the’ italics ins. 27, with added direc- 
tions and restrictions, if any. 

25. Apprat. No appeal from the appointment of such 
special administrator shall suspend his duties, but in case 
his bond is alleged by any party interested to be insuf- 
ficient, the supreme court at term time, or any justice 
thereof in vacation, upon a. summary application shall 
have power to order a new bond, and an absolute or qual- 
ified stay of proceedings until vies orons is complied with. 
—G. L. ¢. 195, s. 22. 


_tort,—id. 


26. Novice oF APPOINTMENT. Every administrator — 
shall, within ten days after his appointment, post notice! 
thereof at some public place in the town where the des : 
ceased dwelt, if in this state, and cause the same to be — 
published. — G. L. ¢. 195, 8. 14, 


(1) Yet without such posting the statute will run against a creditor who has 
actual knowledge of the appointment. — Davis v. Smith, 58 R. 16. 


(a) Norich OF ADMINISTRATORSHIP. - 


The subscriber hereby gives notice, that he has been 
duly appointed administrator [executor] of the estate 
[‘‘ not before administered,” if such is the fact,] of 

, late of ———, in said county, deceased, and all 
persons indebted to said estate are requested to make im- 
mediate payment. 

Dated at ———, this 


day of: —, 18. 
( Wiusoierator [Executor]. 


This is to - published three weeks successively in some 
newspaper printed in the county, and circulated in the 
vicinity. It is also to be posted in some public place, such 
as a hotel, or store, or post-office, where it will be likely 
to be seen. A copy with a certificate of publishing or 
posting, as ante, pp. 26, 27, ss. 9, 10, should be preserved. 

27. WRONGEUL INTERMEDDLING. If any person unlaw- 
fully intermeddles with, embezzles, alienates, wastes, or 
destroys any of the personal estate of a deceased person, — 
he shall be liable to actions of the creditors and others 
aggrieved, as executor in his own wrong,! to double the 
value of such estate. — G. L. c. 195, s. 15. 


(1) All acts which assume any control over the property of a deceased per- 
son, without legal right shown, will make such person an executor in his 
Own wrong, as against creditors. —Emery vy. Berry, 28 R. 473; see also Digeen 
p.- 308. 

Acts of necessity or humanity, which do not evince any legal control over — 
the property of the deceased, will not make a person an executor de son 


Where money was received by the tather, residing in this state, ag the 
avails of the estate of his son, who died in California, and nothing was dis- 
closed showing the purpose for which the money was sent, or that any one my 
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California, or elsewhere, had any right to its legal control; held, that the 
tather might be charged as an executor de son tort, by a creditor of the de- 
ceased. — id. 

If an estate be insolvent, it is no defense to an action against an executor 
de son tort, that he has voluntarily paid debts to double the amount of the as- 
sets he has received, as he has no right to elect whom he will pay (Neal v. 
Baker, 2 R. 447); whetherit would be a defense, if the estate were solvent, 
quere? —id. 

But when there is, bona jide, a recovery against him to double the amount 
received, he then pays by order of law, and will be discharged. — Richardson, 
C. J., Neal v. Baker, 2 R. 477. 

It seems, that an executor de son tort may discharge himself from his liability 
as such, by taking out letters of administration. —28 R. 473; 2 R. 476; Digest, 
p. 3, 88. 29, 30. 


~ 98. Oprtiricate! oF APPOINTMENT: 
STATE OF NEW HAMPSHIRE. 
Ss. Court of Probate. 


I certify, that at a court of probate, holden at 


b) 


in said county, on the day of —, 18—, adminis- 
tration of the estate of ———— ———.,, late of etc., de- 
ceased, was committed to ———- ———, of etc., who 


gave he as required by law, and that said vAppomtaens 
is still in force. 

Witness my hand and the seal of said court, this 
day of —, 18—. 


— of Probate. 


(1) Such a certificate is not strictly legal evidence, but will, in many cases, 
be convenient and satisfactory. 


CHE ACT sR aXe 


INVENTORIES AND ACCOUNTS. 


i 'TIxventory, RETURN oF. Every administrator, within 
three months after his appointment, shall return to the 
probate office, under oath, a true inventory of all the 
estate! of the deceased that has come to his knowledge, 
including his real estate, goods, and chattels, and a correct 
schedule of his notes and other written evidences of debt. 
—G. L. ec 196, s. 1. 


(1) If the deceased had his domicile in another state but his debtor resides 
in this state, the debt may be deemed estate here, and there may be adminis- 
tration here, atleast for the benefit of creditors residing here.— Stearns v. 


Wright, 51 N. H. 600, 611. See note 1 to s. 2, post, and ante, page 6, section 2, (b). 


As to property which has been conveyed in fraud of creditors, see post, p. 96 
s. 4, (b) 7. 


2. Requisires or, Such inventory shall contain a 
just and impartial appraisement of the real estate, goods, 
and chattels, and a correct schedule of the notes and 
written! evidences of debt, made by three suitable per- 
sons appointed by the judge, and sworn before a justice 
to their fidelity and impartiality therein. —id.s. 2. See 
s. 4, and ante, p. 18. 


(1) The schedule should include notes, etc., against persons resident in an- 
other state if such notes have come to the possession of the administrator, al- 
though it may become necessary to have administration taken out at the res- 
idence of the debtor if he will not pay without. The inventory should also 
contain a reference to goods and chattels and real estate in other jurisdic. 
tions, although the same cannot well be appraised, and an agent, if necessary, 
be employed to look after such non-resident property. — Schultz y. Palmer, 
11 Wend. 363; estate of Butler, 38 N. Y. 397.. See note 1,-.s. 1, ante, 

(a) Where an administrator of an insolvent estate retused to inventory real 
estate alleged by creditors of the deceased to have been conveyed in fraud 
of his creditors (a bond of indemnity having been offered), it was held that 
his refusal was a sufficient cause for his. remoyal, and that upon a petition for 
his removal for such refusal, the court would not go into an inquiry whether 
the conveyance was or was not fraudulent. — Andrews y. Tucker, 7 Pick. 250° 
The decision no doubt was right, but he might have sold the land undera 
license, notwithstanding he had not included it in the inventory. 

Administrators and executors are not bound to attempt to enforce a doubt- 
ful claim merely because heirs or creditors may think it well founded. But 
if those interested, whether heirs or creditors, will give an indemnity against 
loss to the estate, and settlement of the estate will not thereby be unreason- 
ably and injuriously delayed, it will be the duty of the administrator or — 
executor to maintain the claim.— Griswold y. Chandler, 5 R. 492; Sanborn 
v. Goodhue, 28 R. 48, 58. , 


3. Exemprions From. The wearing apparel and orna- 
ments of the widow, according to the estate of her hus- 
band, and the wearing apparel, bibles and school-books 
of the minor children, are their property, and shall not 
be regarded as assets, or be the subject of bequest by the 
husband. The wearing apparel of the deceased leaving 
a widow, husband, or children surviving, shall not be in- 
ventoried or accounted for, but shall be delivered by the — 
administrator to the surviving husband or wife, if any, 


Pest 
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otherwise shall be divided by him among the children ; 
but the same may be otherwise disposed of by will by 
the owner. —id s. 3. 

4, ASSETS NOT INVENTORIED. All assets, though not 


inventoried, should be accounted for, and the adminis- 


trator charged therewith in the account of administration. 
—id. s. 4. 


(a) In regard to the effect of a settled account not appealed from, the rule 
seems to be that if the record does not show that the error or omission com- 
plained of was considered and adjudicated in the settlement of former ac- 
counts, the administrator may be ordered to render a further account and be 
charged, if he should be. It is otherwise if the record shows an adjudication 
and there was no fraud in procuring it. The remedy is not by suit upon the 
administrator’s bond, but byanew account; and he may be compelled to an- 
swer under oath all proper interrogatories. — 54 R. 390; 40 R. 75; 5 R. 66; 3 R, 
393; 8 Pick. 484; 7 Pick. 14. 


For form of petition for a further accounting, see (c), post, p. 96. 


(b) As to what should be deemed assets; see ante, s. 1, (1), 8. 2, (1), and as fol- 
lows: 


1. All chattels real, as they are called, and this includes all estates for 
years. —II. Redfield on Wills, 127. 

2. Standing or growing crops of every kind that are raised annually by 
cultivation, such as wheat, corn, potatoes, and even hops, go to the adminis- 
trator, but not growing grass or fruit, unless severed at the time of the de- 
cease. —II. Redfield on Wills, 139, 143; 41 R. 462. 

3. Rents becoming due after the decease, whether upon a written or verbal 
lease, are not assets unless the estate is insolvent, and settled in the insoly- 
ent course, — s. 18, post; Stinson v. Stinson, 38 Maine R. 593; II. Redfield on Wills, 
170; Toller on Executors, 170; Stearns v. Stearns, 1 Pick. 157; Smith’s Probate 
Law, 170, 194, and note; Digest, p. 451, ss. 41, 52, 

4, A building erected by the deceased upon land of a third person, with 
an understanding that he should be at liberty to remove it, and trees belong- 
ing to him standing upon the land of another are chattels, and go to his 
administrator. — Digest, p. 149. 

5. Manure, if made in the course of husbandry, belongs to the owner of 
the land, and whether in the barn or in heaps; but this rule does not apply to 
a livery stable, nor to the occupant of premises for other than agricultural 
purposes. — Plummer v. Plummer, 30 R. 567; Digest, p. 376, s. 19. 

6. In relation to what are termed fixtures, whatever has been in any way 
annexed to the freehold for permanent use, will be treated as a part of the real 
estate thus, as between the administrator and the heir, a heavy stove, placed 
by the ancestor in a chimney having no fire-place, without legs, set on brick 
work, with a short funnel bricked around in the chimney, so as to render it 


‘doubtful whether it could be removed without disturbing the brick-work, is 


to be regarded as real estate. — Tuttle v. Robinson, 33 R. 104. But in general, 
stoves, unless laid in brick and mortar, or in some way permanently attached to 
the freehold, are chattels. —II. Redfield on Wills, 149. 

Many articles, really chattels in themselves, are by construction or destina- 
tion, so annexed tothe freehold as to be properly regarded as fixtures, or- 
part and parcel of the realty. — Wadleigh y. Janvrin, 41 R. 503, 520. 
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Mill-saws purchased by the owner of a saw-mill for use therein and actually 
attached to the mil], without any intention, at the time, ot removing them, — 
become parts of the realty. — Burnside vy. Twitchell, 43 R. 390, 395. 

The same would be true of leather belting, thus purchased and used, where ~ 
the mil] is so constructed that it can only operated by such belts connecting 
the several parts of the machinery with the motive power. — id. . 

But the fact that the owner of a saw-mill had purchased mill-saws for the © 
purpose of using them in his mill, and kept them there a year or more, if they 
have never been attached to the mill or used therein, would not make such saws fix- 
tures so as to pass with the mill. —id. 

Fences upon land, though attached to the land in many cases by gravity 
alone, are yet parts of the realty itself, and go with the reversion. —Sawyer 
vy. Twiss, 26 R. 348; Glidden v, Bennett, 43 R, 307. 

And a separation for a temporary purpose does not change the character of 
the property; thus, tie-up planks, stanchion timbers, hinge staples, and tie- 
chains, which had been removed for convenience in repairing the barn, were 
held to pass by the conveyance of the farm and buildings, notwithstanding 
an unexecuted intention to substitute for them doors, windows, and stan- 
chions of a different character and construction. — Wadleigh v. Janvrin, 41 
R. 503. 

The same rule as to fixtures, applies between mortgagor and mortgagee as 
is applied between vendor and vendee, andexecutor and heir, while a differ- 
ent rule applies between landlord and tenant. — Digest, p. 376, s. 13. 

Fixtures erected by a tenant for his own use during the term, may be re- 
moved by him before the expiration of his lease, if such removal is not 
contrary to usage and causes no material injury to the estate. — 22 R. 541; IL 
Redfield on Wills, 145. 

7. Property given by the deceased in his lifetime to his wife or children, 
unless in fraud of his creditors and needed for the payment of his debts, is 
not to be inventoried by his administrator, — 18 R. 109; 28 R. 48; 43 R. 118; 47 
R. 329, 407; Digest, pp. 389, 390, ss. 8-14; p. 417, s. 3; Il. Redfield on Wills, 203. But 
property conveyed in fraud of creditors and needed for the payment of debts 
is to be recovered and accounted for as assets. —id. And he will be charged 
for a building erected upon his land by the deceased in fraud of creditors, — 
Caswell v. Hill, 47 R. 408; see also post, s. 12, (a), and c, 16, 8. 1, (a). , 

8. Property held by the deceased in trust or as a bailee or depositary, is in — 
general not to be inventoried; but it is otherwise of money, unless it be money 


in a bag, separate from other money of the deceased. —11 R. 368; 14R.370; 


Digest, p. 22, s. 86; p. 303, s, 22; Il. Redfield on Wills, 205. 

9. Pension money is not assets, but is to be paid by the administrator 
directly to the persons entitled. — Fogg v. Perkins, 19 R, 101, In Perkins y. | 
Perkins, 46 N. H. 110, 112, it was held that the administrator might be specially 
charged for pension money to hold in trust for those entitled with a view to 
a remedy upon his bond it he should not pay it over.— But quere. 

10. Money due from the administrator, — See s. 12, post. 3 

ll. The account will be made up upon equitable principles, and money _ 
stolen by burglars without his fault will not be his loss. — Stevens v. Gage, 55 
R. 175. ‘ 

(ce) A petition for further accounting, addressed, etc., may say 
sents that the account heretofore rendered by J. D., administrator of 
late of , in said county, and settled at a court of probate held on — day 
of at , in said county does not contain all the estate of said de- 
ceased for which said administrator ought to be charged, Your petitioner is — 
[state his interest]. Wherefore he prays that said administrator may be 
required to render a further and full account of administration. » “! 


repre- 
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After personal notice as ante, page 26, s. 9. It is ordered that said admin- 
istrator render a further and full account of administration within —— days. 
See post, s, 24. 


5. Licmnsk To sELL. All goods and chattels shall be 
accounted for at the appraised value, unless sold at auc- 
tion by license of the judge, which may be granted at 
any time within six months after the date of the bond; 
and in that case, the administrator giving the notice pre- 
scribed in the license, and conducting with fidelity and 
impartiality in the sale, shall be credited with the loss, or 
charged with the gain upon such sale; but any adminis- 


trator may sell, by license of the judge, stocks, bonds, 


securities, or other evidences of debt payable at a distant 
day, belonging to the estate, in the place designated in 
the license where they are usually sold, and shall be ac- 
countable only for the proceeds of such sale. —id. s. 5. 


(a) To the Judge of Probate for the county of 

The undersigned of » late of , in said county, deceased, 
prays for a license to sell the goods and chattels of said deceased at auction; 
six months not having elapsed since the date of his bond. 

Dated this —— day of ,18—, 


P. 29, 8.12. Upon considering the foregoing petition, it is decreed that the 


prayer.thereof be granted. 
—_—— —~— ,, Judge of Probate. 


STATE OF NEW HAMPSHIRE. 
8S. Court of Probate. 
To, ete., » Of , late of- , in said county, deceased. 

You are hereby authorized to sell the goods and chattels of said deceased 
at auction, and giving the notice herein prescribed and conducting with 
fidelity and impartiality upon the sale, you will be credited with the loss and 
charged with the gain upon such sale. 

You are required to give notice of such sale by posting up advertisements 
in two or more public places in the town of , in said county, —— days at 
least before the day of sale, and etc., etc, 

Witness my hand and the seal of said court, this —— day of 

(b) Petition for license to sell stocks: 

To the Judge of Probate for the county of ——: 

The undersigned of — , late of — , in said county deceased, 
prays for a license to sell at the broker’s board, in the city of New York, [state 
what] of said deceased, said broker’s board being a place where such securi- 
ties are usually sold. 

Dated this — day of , 18—. 

Notice by publication as ante, p. 27, s. 10, 


P. 29, s. 12. Upon, etc., it is decreed that the prayer of said petition be 
granted, 


, 18—. 


; Judge of Probate. 
8 


STATE OF NEW HAMPSHIRE. J 
Court of Probate. eh shee 
iB lTo,ete:, OF , late of , in said county; deceased : 


“You are hereby authorized to sell at the broker’s board, in the city of New — 
York, a place where such securities are usually sold, [state Ne the same © 5% 
being a part of the estate of said deceased. ‘ 

Witness my hand and the seal of said court, this — mie of ———, 18—. 
, Judge of Probate. 


tba 


(e) An administrator is bound to dispose of the personal estate in a reason- — 
able time; and if he fail to do so, he will be chargeable with its appraised 
value. But considerable latitude of discretion is allowed him in selecting 
the time of sale. — Griswold v. Chandler, 5 R. 492. 

If the property is purchased by the administrator or any one for ‘him, he 
will be charged for the appraised value if sold for less, or the sale be set anger . 
as may be most for the interest of the. SEL — Digest, AnD) 311, 312. hg 


6. ADVERTISEMENT for aie of goods ahd shattalae : 
ADMINISTRATOR’S SALE. 


By virtue of a license from the judge of probate for the — 
county of ———, the subscriber will sell at auction, at 
the dwelling-house of ———- ———., late of mee in 

said county, on the day of ———— next, at 

o’clock in the noon, the goods and chattels of said 
deceased, being [here enumerate the principal articles] 
and other bridles too numerous too mention. Terms, — 4 
[state them. ] 

Dated at ———, this day of ———, 18. 

, Administrator. Py 
(a) | The administrator should preserve a copy of the advertisement % 


_ make a minute upon it of the time and place of posting, as it may be called h 
for in the settlement of his account. 


7. AN accouNnT oF SALES should be kept (by a clerk if 
necessary), stating the articles sold, the prices, and in gen 
eral the name of the purchaser. The form may. be ae af i¥ 
follows:— ‘ 


Auction sale of BrOperEy = F aera by —— -——, aap 
_ trator, ——, 18—. 


The conditions of sale are as follows: (i them. a 
4 : ‘ Reale Aaministrator’ “| 


ie ES 


Beh sisne<) | 82003008 


‘bs 5 a 150.00. 
1 Pow to Horace! Carleton.c.cvssipeeaecasetecars ocra) Anlalisieelseacice cae "4 75.00 
Sundry small articles to Chester Howe Gideil Wale stage aera eae eee aetna 2.50. 

- 1, etc., ete., 

A true account of sales. Attest: 
; — , Auctioneer. 
— » Clerk of Sale. 


8. EXEMPTION FROM SALE. Personal property specifi- 
cally bequeathed shall not be sold, if not needed for the 
payment of the debts; and any property may be reserved 


request of the heirs or legatees,' and the administrator 
shall be discharged by delivery thereof to the persons 
- entitled thereto. —id. s. 6. 


me) A receipt for property thus delivered, may be as follows: 


» 18—. 
“Received of ; administrator of » [state what] to be 
accounted as part of my distributive shar e, at the sum of dollars. 


% . We assent to the above. 

{Signers. ] 
9. By oRDER OF THE JUDGE. The judge may order the 
administrator to transfer stocks, bonds, and other evi- 
-dences of debt to the heirs or their guardians, in just pro- 
portion, whenever he shall deem it for the interest of the 
heirs that the same should not be sold; and such guar- 
- dians are authorized to receive and hold the same so Mons 
as they consider it safe and prudent so to do.—id. s. 7. 


- (a) Such order may be made a part of the decree of distribution, or upon 
petition before the settlement'of the SEES Teo s account. The petition 
may be as follows: 


aero the J udge of Probate for the eee of 


- of, ete., respectfully represents that [describe the stocks, BORGES 
e \ san pelonging to the estate of late of, etc., in the hands of 
_ +——, administrator, are not needed for the payment of debts, and it will be 
_ for the interest of the heirs that the same should not be sold. 

es Your petitioner is [state his interest as sania heir, or guardian of 


7 18—. 


: seat its — aay of 


Nee 


at the sale, unless so needed, for the benefit or upon the 


INVENTORIES A 
We concur in the above petition, and pray that itmay be granted without 
further notice. 


Notice to'such as have not signed, as ante, p. 26, ss. 9, 10. 


Pp. 29, 8.12. Upon, ete., it is decreed that said administrator transfer to 
—— —~-, [state what] to ——— [state what, etc.]. 


, Judge of Bropases 


10. Nuciiaency. All debts due to the estate, which 
by due diligence might have been collected, shall be 
accounted for in money. —id. s. 8. 


(1) This includes property that never came to his possession if lost through 
his negligence. — Tuttle v. Robinson, 33 R. 104, and see ante, p. 94, 8. 2, (1). 

Co-administrators giving a joint bond of administration are jointly liable 
for waste committed by either, though without fault of the other. — Newton 
vy. Newton, 53 R. 537. It is otherwise of one of two executors who has given 
his separate bond. —McKim y. Aulbach, 130 Mass. 481. 


11. Compromistne pusrs. Any debt due from any 
insolvent person may be compromised and discharged, on 
paynyent of such part thereof as the administrator deems? 
proper, and the administrator shall be chargeable only 
for the amount received. —id. s. 9. 


(1) But he should not release one able to pay, although there is a dispute 
as to his liability, if those to be benefited desire the claim to be entorced and 
will give an indemnity. — See section 2, (a), ante, p. 94. 


12. DrEbrs DUE FROM ADMINISTRATOR. A debt due 


from the administrator to the estate shall be assets, and 


accounted for as other debts.’ If such debt is specifically 


bequeathed to him, his right thereto shall be the same as_ 


that of any legatee; and the judge, after due notice, shall 
liquidate and nee all debts and claims due to? the ad- 
yinistrator, or from him to the estate. — — id. s. 10. 


(1) Whether his sureties may show that at the time of his appointment and 


afterwards the administrator was insolvent, see 44 R. 188, and cases cited. 

(2) Six years is no bar to the administrator’s claim, nor is he bound to plead 
the general statutes of limitation of six years againsta claim that seems to 
him just. Ifthe estate is not administered in the insolvent course the judge 
settles his private claim. If administered in the insolvent course the claim 
may be sent to referees and their decision is final and no appeal; and so if 
the parties agree in writing, the judge himself may be the referee and his 
decision be final. — Perkins v. Perkins, 58 R. 405; McLaughlin y. Newton, 53 R. 
431; G. L. c. 199, 88. 16, 17, and c. 196 s. 10. 

(a) The maker of a note who has since been Bepoiuted administrator of the 
payee may defeat a suit by an indorsee by showing that the transfer was in- 


valid as against creditors, and that the avails of the note are needed | to pay r 


debts of the deceased. — Frost y. Brown, 51 R. eas 


[Signers.] 


13. Rents anp prorits. The administrator shall re- 


estate is insolvent, and keep the same in repair, and ac- 
count for the nef proceeds thereof in his administration 
account. —id. s. 11. 


(1) The account should be made up, deducting the expenses from the gross 
receipts. — Digest, p. 313, s. 217. 

The statute does not apply unless the estate is in fact insolvent. — Digest, p. 
809, s. 144; Leavitt v. Leavitt, 47 R. ae 333; Baker vy. Haskell, 48 R. 426; Tey, v- 
Lucy, 55 R. 9. 


14. Morreacep property. The administrator, if there 
be suflicient assets, shall redeem all property of the de- 
ceased under mortgage, pledge, or levy of execution for 
less than its value, or which if unredeemed would dimin- 
ish the yalue of the estate, unless he shall by license sell the 
same subject’ toincumbrance ; and the neglect so to redeem 
shall be deemed mal-administration and waste.—id. s. 12. 


(1) If there is a widow and the estate is insolvent, he should sell subject-to 
_ the incumbrance, in order that she may not be let into her dower without 
_ contribution. — Rossiter v. Cossit, 15 R. 38. 


15. License TO SELL REAL ESTATE. Every administra- 
tor shall apply for and procure license for the sale of so 
much of the real estate as may be necessary to pay debts 
and _ legacies, if the personal estate is insufticient; and 
ry neglect or refusal to obtain such license, to make such 
sale, to account for the proceeds thereof, or fraudulent 
conduet therein, shall be deemed mal-administration and 


a breach of his bond. — id. s. 13. 


ot (a) A creditor allowing an assignment of homestead without objection, the 

sale of the reversion by the administrator, and, taking his dividends, cannot 
_ afterward require a sale of the homestead for his benefit, notwithstanding his 
debt was exempted.— Judge of Probate v. Symonds, 46 R. 363. 


16. OF LAND SET OFF ON EXECUTION. Real estate pur- 
hased by or set off to any administrator to secure or sat- 
isfy any debt due to the estate, shall vest in the heirs in 
he game manner as if the deceased had died seized there- 
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ceive the rents and profits of the real estate, in case the | 
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e 


17. THE ESTATE OF EVERY PERSON DECEASED SHALL BE 


| CHARGEABLE WITH, — 

r. The just expenses of the administration thereof.! 

ir. The necessary expenses of the funeral of the deceased.? 
iu. A reasonable allowance to the widow, as by law 
provided. 

_ ty. The just debts owed by the deceased.’ 

v. The support and maintenance of infant children of — 
the decease until they arrive at the age of seven years, if 
the estate is in fact solvent. 

vi. The legacies given by the will of the deceased. — 
id. s. 15. 


(1) This may include reasonable amounts paid for insurance, it being the 
duty of the administrator to preserve the estate (33 R. 141, Tuttle v. Robinson); 
and for counsel fees.— Wendell v. French, 19R. 205. In Wendell v. French the 
administrator was allowed for attending the probate court at hearings in re- 
lation to estates having connection with that of his intestate; for defending 
suits commenced against himself as administrator; for making a demand of 
property belonging to himself in that capacity; for inquiring and ascertain- 
ing the existence of property in another jurisdiction, supposed to belong to 
the estate of the intestate; and for taking legal advice in respect to such 
property, although it could be administered only in the other jurisdiction. 

An administrator may be allowed for services and expenses in rectifying 
mistakes without his fault, in a proceeding to set off dower and homestead, 
notwithstanding the report has been accepted and no appeal taken. — Bart- 
lett v. Fittz, 59 R. 503. 

Estoppel. Where services not obviously alien to the administration have 
been rendered at the special request and advice of a party interested in the — 
estate, such party shall be estopped from objecting to the allowance of a just 
compensation. — Wendell v. French, 19 R. 205. 

If himself an attorney or counselor at law, he may be allowed fees, as s such, 
in a proper case. — Wendell v. French, 19 R. 210; 30 Vt. 285; Town Officer, p. 9, 

8. 5, (a). 
. He will not be allowed for money paid to prevent being sued upon an un- 
founded cjaim, if he considered it unjust and unfounded (Tuttle v, Robin- 
son, 33 R. 119); nor for time and money expended in endeavoring to effect a 
private settlement with the heirs (Clark y. Clay, 31 R. 393); nor for ardent 
spirits used at an auction. sale of the property (Griswold v. Chandler, 5 R.- 
492); nor for costs recovered against him where he ought not to have taken 
upon himself the defense or prosecution of the suit (Barnes v. Hatch, 8 R. 
4 804); nor, if the estate is insolvent, for repairs upon the buildings, except so 
yal far as may be necessary to enable him to receive the rents and profits 
Ns A (Brackett v. Tillotson, 4 R, 208; Digest, pp. 313, 314); nor for the expenses of a 
. sale of land for taxes, if the land was sold by his negligence, but only for the 
taxes. — Brackett v. Tillotson, 4 R. 208. ; fev. 

(2) No extravagant funeral expenses can be allowed, unless assented to by 
all parties interested, (AS 
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_ An administrator will ace be anowed for money paid out for car or coach 

_ fare for relatives to attend the funeral of the deceased; nor for mourning © 
furnished to the relatives; nor his own time in attending such funeral, — 

- Digest, p. 313, ss. 224-228, ; 

(3.) The payments may be allowed, although the debts were outlawed, as it i 
is termed; but not if they were barred by the statute limiting suits against 
administrators. — Digest, p. 305, s. 77; Smith’s Probate Law, 173. 


18. OvHER Expenses. The expenses of assigning the _ 
widow’s dower and the homestead, of the division and 
assignment of the real estate, and of appointing guardians 

of miners and others incapacitated to take care of their 

_ interest, whether heirs or legatees, shall be Caen as 

~ expenses of administration. —id. s. 16. > 
19. Grave-stones. Administrators of estates ee We 
solvent may erect suitable’ monuments at the graves of the 
bis: testators or intestates, and the reasonable expense thereof ¥, 
x shall be allowed them on settlement of their accounts. — 


 Q) Fifteen to thirty dollars, according to circumstances, is a reasonable 
sum to allow for grave- “stones, where the estate upon settlement does not 

exceed $3,000, and it should not exceed the latter sum in any such case. — 
Lund y. Lund, 41 R. 355. If the administrator of such an estate is desirous of 
- expending a larger sum, he should first procure the assent of the heirs at cn 
law. —id.; Smith’s Probate Law, 174, note 1. ie 
_ Without such assent he will not be allowed for the expenses of fencing a 

private burial place, where the intestate and some of his relatives were in- 
+ terred.— Tuttle v. Robinson, 33 R, 104. 


20 Oarn AND CLAIMS AGAINST THE ESTATE. All claims 
against any estate shall, if required by the administrator, — i 
4 be exhibited under oath, as follows: 


“J do solemnly swear that, according to the best of my 
knowledge and belief, the above is a true statement of my 
claim against the estate of ———— ———., late of ———, 
an that T have not on my books or Geer hors any credit, 
or any knowledge of any eredit, that should be allawed 
against my claim, except what is stated in the foregoing 
account. So help me God.” 

And a certificate of such oath shall be aes to such — 
r im.—id. 8. 18. 


“@ CoursE oF BUSINESS. Every nilbeineeatpes _or exec- 
utor should, from the time of his appointment, enter upon 
a suitable book, under the actual dates, all receipts and 
expenditures, the persons from or to whom paid or re- 
ceived, and for what, and take receipts for all payments, 
‘small items excepted. In paying notes he should takea = 
- receipt upon the back. er 
In settling accounts, he should require a bill with the = 
items and dates, and should also require the oath when- 
ever he has any doubts as to the legality or justice of the 
claim. 


21. Finrne account. Every administrator, executor, 
guardian, and trustee, before giving notice to settle his’ 
accounts in the court of probate, shall file said account in 
the probate oftice of the county where the same is be set- 
tied, and shall cause the fact of such filing to appear in 
said notice, and shall, at the same time, filea statement of 
the names and residences of the heirs, legnteos and bene- 
-ficiaries, if known to him. — Laws of’ 1881, ¢. 59. 
22. Form or account. This, unless a different blank 
is furnished by the register of probate, may be as follows : 
ss. The account of administrator [execu- — 
tor] upon the estate of —, late of ———,in said county, 
deceased. wie 
The said ——— charges himself as follows : 


_ Appraised value of goods and chattels, as per 
inventory . Pigeaei te : ; ; é $ 
Gain on goods, ete., sold by license, as per 
schedule JA . ; : ; ; . i; $ 
Cash collected on claims not appraised, as per 
_ schedule B . bare aie ; hae Ey ate 
Cash from sale of sale of real estate by license, 
_perschedule C . : BA Behe ARE ae 
Net rents from real estate, as per schedule D. = $ 
_ Personal estate not appraised, as pe nunednla — $. 
; Balance of interest, Shug, & Yastes 
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(Note a.) Although the interest account will be made up inthe end by the 
judge, it is well that it be stated as claimed, in the account which is required 
to be filed with the register before notice is issued. 


And said ——-— discharges himself as follows: 
Paid widow her allowance, as per paper No. $ 
Paid necessary funeral expenses of deceased, as 

per paper . : ; : ; PAIN Og $ 
Paid taxes, as per paper i : SN Gs $ 
Loss ‘on sales of goods, etc., by license, as per 

paper A : ; u ; SEN O; 5 

~ Paid debts of deceased, as per paper . No. $ 
Paid for support of infant children, as per 
paper. j : , pe re 2 Ne. $ 
Paid legacies, ‘as per paper. : SD unINGs $ 
Paid for grave-stones, as per paper ., No. $ 
Expense of administration, cash paid out, as 

per paper . , : ; ‘ fNo. $ 
Personal expense of administration, as per 

paper 2 : ; : : i No: $ 
Commissions claimed . ; : ; , $ 
Amount of charges. : ; : : $ 
Amount of credits , av tens : : $ 

Balance in hands of said ——-— _. : $ 


(Note b,) To accomplish the object of the statute, the account filed in the 
probate office should include a statement of interest, commissions, tnd ex- 
penses of administration, as claimed down to that time, and nothing should 
be added to the credit side beyond the subsequent expense of settling the ac- 
count, so that persons interested, examining the account as filed, if sat- 
isfied with it, may save the trouble and expense of looking after it. If ex- 

'penses and claims of which the administrator had no knowledge at filing his 
account ave afterwards incurred and liquidated, he can file a second account 
and give anew notice. “ 

(Note c.) INTEREST. Interest will be charged if he has or should have re- 
eeived it, or if he has applied the money to his own use and he may be exam- 
ined on oath. —5 R. 492; 43 R.465; Digest, p. 313; 58 R. 566. If he collect money 
that is well secured and upon interest, he will not, for that reason merely, be 
charged with interest upon the same, if he does not, without cause, keep the 
money unemployed when itis his duty to pay it over, or receive interest 
thereon, or use the same in his own business. — Lund y. Lund, 41 R, 355; Bart- 
lett v. Fittz, 59 R. 502. 
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Nor will he be charged with interest, although he has used the money 
as his own, if he has kept an equal amount on hand to meet demands that 
might reasonably be expected to arise upon the estate. — Mathes v. Bennett, 
21 R. 188, 199, 

Where a balance had been generally due the administratrix, on her ac- 
eount, for expenditures for the support of the heir at law, who was her ward, 
larger than the balance in her hands as administratrix, interest (although 
received after the return of the inventory upon notes included in the inven- 
tory) wus not charged against her. —id.; Digest, p. 318, ss. 211-215. 

He will ordinarily be charged at the rate of five per cent, being allowed to 
retain one per cent or one-sixth of the whole interest, as a commission; but 
if he has in a lawful way received more than six per cent, he will be charged 
for all he has received, and allowed a reasonable commission. —Stark y. 
Gamble, 43 R. 465. Ifan administrator or executor receive from a debtor an 
allowance exceeding the amount of the debt for his trouble in the settlement 
of the debt, or, if he receive usurious interest upon a debt, he will not, accord- 
ing to Gordon vy. West, 8 R. 445, 457, be chargeable with it in his administration 
account; but certainly it is not a practice to be encouraged, 

(Note d.) Commissions. These are allowed not as perquisites, as some seem 
to suppose, but as compensation for actual service. It is proper that the 
time, care, risk, and responsibility necessarily involved in the adminis- 
tration of an estate and the collection and payment of money incapable of 
separate charges in specific items should be compensated by a commission: 
The amount to be allowed should vary according to the labor, risk, and re- 
sponsibility and trouble of each particular case,— Lucy vy. Lucy, 55 R.9. We 
may add that no more should be allowed against an estate than would be a 
just compensation for like service for persons living. Two and a half per 
cent has been treated as an ordinary commission.— Lucy v. Lucy, 55 R. 9, 1, 
and Gordon v. West,8 R. 445. Two percent only was allowed in Wendell y. 
French, 19 R. 205, 212, the risk and trouble appearing to have been less than 
usual, Five per cent has not unfrequently been allowed for collecting rent 
on the rents collected. Ordinarily the administrator gets a commission of 
one per cent upon annual interest collected by him by being charged with 
five per cent where he has received six per cent. The question in each case 
should be what would,be just if the accounting were between the living, and 
not against a dead man’s estate, the responsibility and trouble being the 
same. And the same general rules apply to guardians and trustees. 

(Note e.) LuGacres. If the executor charge himself with property specij- 
cally bequeathed, and discharge himself by the delivery of the property to 
the legatees he will not be entitled to commissions on such charges, but only 
for his time. — Gordon y. West. 8 R. 445. 

(Note f.) Administrator will be allowed for witness fees to sustain his 
administration accountin the probate court, but not to sustain his private 
account there, — Lucy y. Lucy, 55 R. 9. 


SCHEDULE A. 


Gain on Sale of Goods and Chattels. 


Bay horse sold for $300......... aaa alt ae Appraised #250..... sseve +... Gain $50 
Black horse sold for $250. ......+-+-.+...- Appraised, B200,.02.ccccccesere 50 


AMOUNE Of BAIN. .ce. ce ecee cece eesesereseee se & $100 


‘ weet \ a 
og i) pe oh acai he bie 
J * r . rf 
ae : Hence a it Bea” 
Me a , te tents 
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SCHEDULE B. 
' Cash Collected on Notes, Bonds, Accounts, etc. 


Jan. 1. Collected of — , on Note dated, ete ...secesseseerseee $104.50 
Jan. 10. Collected of s OTL ACCOUNE.....-.¢eeereseecereeseeees 157.48 


QONMECLEG, GhCs ObCieccviiennisiswnle sas ias'aoloetieleslatiebriscae's wey 


SCHEDULE ©, 
Cash from Sale of Real Estate. 


Sold 64 acres pasture land in said K., to T. E., $8.00 per acre $512.00 


SCHEDULE D, 


Cash from Rents of Real Estate. i sae 
1s—. y 4 
Oct. 30. Collected of L. C. for rent of house, etc., in said K........... $37.60 
Allowed him for vepairs......+--..ssseesesesece cece eens cree seeneeeseeeees 2.00 


$35.60 
SCHEDULE BE 
La Personal Property not Appraised. “ 
me, 31-2 yards fulled cloth, at $1.00 per yd., Sold to S. Le... 0.5. eee ee ee tee $3.50 


MiOlG GAAS, BOLD LO Ts Wey LOTS. we.de esis vue cuesenebnouacoeevcieloecdaueuesens 96 tre 


PAPER NO. —. ; 
‘ Articles Selected by Widow, as her Allowance by the Judge. Ty, 
; Lhorse, $50; 1 cow, $20; 1 hog $12; 6 sheep, $6........ 222+ ceeceeceeeesecs $88.00 


[Here enumerate all the articles and prices, till she gets the Lek Ann 
_ amount of allowance. ] a 


PAPER NO. —. oP tit 

» Funeral Charges of Deceased. L ‘ 
Dae, 1, Paid SSW, for'costin, $3.00;-onid’M. C.diewing grave, $2.00... $50) ae 
Dec. 1. Paid L. F., for materials and making grave-clothes............ 2.75 eae) | 
Dee. 2. PaidJ. 8., for notifying friends Of Geceased))..,.<..2ccececcssae 1.25 4 is 
; 39.50 in 

: PAPER NO. —. 

‘ Account of Taxes. : sie 


Paid F. B , collector of K., taxes Of 18—.........0-.csee-eee2ees $10.50 
Te Se aE RS Ry a asa ean oc tie 9.40 


$19.90 


108 INVENTORIES AND ACCOUNTS. 


PAPER NO, —. 


Loss on Sale of the Goods and Chattels by License. 


Yoke of oxen sold for........ PLTGiccsice se Appraised......$200........ Loss $25.00 
Short-horned cow, soldfor.. 50........Appraised...... 60........Loss 10.00 
Six tons of hay, sold for .... 90........ Appraised...... 120....... Loss 30.00 

Amount Of 1OSS....2+ccccee secs sees Seseecccceseese, P0000 


PAPER NO. —. 
18—. Schedule of Debts Paid. 


Jan. 1. Paid E. T., note and interest.........cccsccsscccssccccsccssccseses $46.50 
Jan; 9. PaidiC..L., balance of accounts... sisdes ueiaces se suios ovlee enlaces spies 16.50 


{In like manner enumerate the whole, giving dates of payment, 
and specifying the nature of each claim.] 


$270.83 
PAPER NO. — 
Payments for Support of Children under 7 Years of Age. 
18—. 
Noy. 5. Paid C. B. for care and board of R. S. 7 weeks...........++00- - $35.00 


Dec. 6. Paid for clothing for said child, per bill, 7 weeks ............. 20.00 
Dec. 12. Paid for medical attendance, per bill, 7 weeks......-....-++0+ 6.00 


PAPER NO. —. 


18s—. Account of Legacies Paid. 
Sept. 30. Paid S. D., $500.00; L. D. $300.00; J. D. $300.00...........--++---$1,100.00 


PAPER NO. —. 


18s—. 
Dec. 1. Paid H. W. for monument, per receipt.........sseceeeeeeeereess $30.00 
Expense of administration. Cash paid out as per paper No. —-...... $ 


[Here particularize to whom money was paid, when paid, for what 
purpose, and how much, ] 


Personal charges of administration as per paper No. —......-.....555 $20.00 
[Tell for what and date in the order of time. ] 
Commissions claimed...........+ sarees oF 


23. PARTNERSHIP property. See next chapter. 

24, Prririon FoR AN accountine. If there has been 
unreasonable neglect, any party interested may apply for 
an order to. account, as follows: 


To the Judge of Probate for the County of 


who was heretofore appointed administrator upon 


of ——, in said county, complains that —— 


by ie has Caeee te Maeda to render an account 
of administration. Your petitioner is [the widow, a son ihe 
_and heir, a creditor, a legatee, etc.,] of said deceased. 
- Wherefore your petitioner prays that said administrator _ 
be ordered to render an account of administration as re_ X 
Be ed by law, and in default thereof that he be removed. 

Date, signature, and personal notice, as p. 26, 8. 9, and 


decree according to circumstances. See ante, p. 96,8. 4(c). 


\ wae 
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PARTNERSHIP PROPERTY. 


1. Wrrnry onn mont. —In case of the death of any 
+ 7a of a copartnership, the surviving partner shall, 
within one month after, return to the probate office in ee 
Feounty in which administration on the estate of such de- 
ceased is granted, under oath, a true inventory of all the 
: y. estate, together with a correct schedule of all debts and 


demands due the copartnership. — G. L. ¢. 117, s. 3. 


; (a) The inventory and schedule may be as follows: 
nventory of the estate of the late firm of —-————_-—— ——__________ . 


REAL ESTATE. 
[Insert] see ante, p. 15, s. 4. 


bres PERSONAL ESTATE. 


[Insert in the order given, ante, p. 16, s. 4.] ‘ 


ve re > dngert notes and socounts; giving dates, names, and aera — See 
ante, p. 0 8. 4.] 


, Surviving Partner: ( 
— made oath that the above 


——, Tastice of the Peace. 


_ trator or executor, ee appraised, and a correct schedule of — 


impartiality there. —id. s. 4. , 


granted, and a warrant will issue to 


‘the estate and debts of the late firm of ——— —-,may be ordered to give 


; PARTNERSHIP PRO! 


2. Appratsat. The Henednal property retinol in 
said inventory shall, upon the application of the adminis. 


said debts and demands be made by three suitable persons, 
to be appointed by the judge of probate in the same 
county where administration is granted as aforesaid, and 
sworn before a justice of the peace to their fdeiier and — 


(a) Petition for an appraisal. 
To the Judge of Probate tor the county of 


The undersigned, administrator of ——, deceased, prays that the 
personal property returned in the foregoing inventory may be appraised, 
and that a correct schedule may be made of the debts and demands due to 
said copartnership. 

Dated this —- day of ———, 18—. 


P. 29, s. 12, Upon, etc., itis ordered that the prayer of said petition be : 
——-, as appraisers. 
, Judge of Probate. 
(b) Warrant as ante, p. 15, s. 4, (a), the necessary changes being made. 


3. Bonp sy partner. The surviving partner shall, at 
the time of returning such schedule, when requested by 
the administrator or executor of such deceased person, 
give a bond to the judge of probate, with sufficient sure- 
ties, in such sum as the judge shall order, conditioned to 
account and pay to the administrator of such deceased 


person such share of the partnership property as may of — 
right belong to the estate of such deceased, after payment ~ 


of the debts of the copartnership, and the necessary ex- 
pense of adjusting the same. — id. s. 5. 


(a) PETITION FOR A BOND. 


To the Judge of Probate for the county of —-—: 


The undersigned, administrator of » late of, ete., prays that — 
——, who as surviving partner has returned an inventory and schedule of 


bond with sufficient sureties in the sum of dollars, conditioned to ac. : 
count and pay to your petitioner such share of said partnership property, as em 7M 
may of right belong to the estate of said deceased, after the payment of the oe 
debts of said co-partnership and the necessary ices of baie Ba the SAC 


Date, signature, and personal notice as D. 26, s. 9. 


ty 
q 9 
YP PROPERTY. 


‘ Mae 


ae: 29, s. 2. Upon, ete., iti is brdamed that said ——, give bond in the 
768 a sum. of — dollars, conditioned as stated He said petition. 


, Judge of Probate. | a 


(b) The condition of the bond may be as follows: 


_ The condition of this obligation is such that, whereas the said 
is surviving partner of the late firm of, etc., of which , late ot 
, deceased, was a member, and —-— , of etc., is administrator of 

said deceased; now if the said —-— -—— shall account and pay to said ad- 
_ tministrator such share of the partnership property of said firm as may of 
right belong to the estate of said deceased, after payment of the debts of 
said copartnership and the necessary expense of adjusting the same, then 
this obligation shall be void. — See ane, p. 30, s. 2, (a). 


4, By apmryistrator. If such bond is not given 

* within sixty days after request by the administrator of 

the deceased partner, such administrator, on giving a like 
bond, shall cause such inventory to be made, and shall 

thereafter have the entire control of the partnership prop- 
‘erty, and shall have the same authority in relation to it — ~ 
that he has as to the estate of the deceased; but he shall = 
Rar a distinet account of all partnership affairs. — id. s. 6 


4 


(a) Such request may be as follows: 
Y To surviving partner of the late firm of 


You are hereby requested to give bond to the judge of probate as provided 
é Pi by s. 5, of chapter 117 of the General Laws, to account and pay such share 
_ of the partnership property of said firm as may of right belong to the estate 
, deceased (upon which I am administrator), after payment of 
Mins debts of said copartnership and the necessary expense of adjusting the 
same. Y 


‘Dated this — day of ——, 18—. em 
ot 3 —— ——., Administrator. res 
NorTe.— Serve the original and preserve a copy. i 

; tt, 

If the request is not complied with the administrator may petition the = = 


_ judge as follows: ie LY 


7 To the Judge of Probate for the county of eh 


_ The undersigned, administrator of —-— ———, late of, etc., Seapectee 
_ represents that said deceased, at the time of his death, was a member of the 
ici of, etc,, consisting of, etc.,and of which firm —-— ——, of, etc., is a 
Rin ving partner, / ‘ 
ng Said administrator, on the — day of last, requested said surviving Ne 
artner [state as in the notice], but he has wholly neglected to are such bond; My 
and more than sixty days have elapsed since said request. 
_ Wherefore your petitioner prays that he may be permitted to aie ‘gilike 90 
‘bond with sufficient sureties, in such sum as said judge shall order, and cause ~ 
_ an inventory and schedule to be made of the estate of, and debts due to, said 

firm, and have the entire control of said partnership property,and thesame 

ath rity in relation to it that he has to the estate of said deceased. ; 


a 


ee 


have power at any time — the assent of the judge of pro- 


filed by the administrator or surviving partner (52 R. 345), 


(44 R. 271); but this he will do at the risk of being com- 


- while the prayer of the petition to the judge will be as in 


P. 29, s. 12, Upon, ete., it is decreed, that the prayer of said petition be. 
granted, and that said administrator give bond in the sum of —— dollars. 
Bond given.and approved. — 


, Judge ae Probate. F 


5. Compromise. Executors and administrators shall — 


bate in writing first having been obtained — to adjust, by 
arbitration or compromise, the affairs of such partnership 
with the surviving partner or partners, and to convey to 
such surviving partner or partners the interest of said de- 
ceased in the property of said partnership, and fully dis-— 
charge him or them from all liabilities in respect to the 
same. — id. 8. 8. “ 

6. IN WHAT MANNER. Proceedings for adjusting the 
affairs of such a partnership may be bya bill in equity 


or by proceedings in the probate court. And where 
there is no real estate, the administrator, under his gen- 
eral authority, may adjust the matter and give a discharge 


pelled to a different accounting, if it shall appear that he 
has paid more, or received less, than should have been 
paid, or received. In doubtful cases, therefore, and espe- 
cially if the amount involved is considerable, he should pro- 
ceed by bill in equity, in the supreme court, or by petition 
in the probate court. The substantial allegations in each 
will be the same, but the prayer of the bill will be, that 
the partnership affairs may be adjusted and closed, thata 
receiver may be appointed (in case one is thought to be 
necessary), and for such other relief as may be Just; 


the form given below. 


(a) To the Judge of Probate for the county of < iis 
, administrator of , late of in said county, repre- _ 
sents that said deceased at the time of his death was a member of the firm of 
, consisting of —-— , of which firm of is 
surviving partner, and that the affairs of said partnership are still unad- 
justed. Wherefore said administrator prays that he may be authorized, by 


‘ 
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arbitration or compromise (as he may deem expedient), to adjust the affairs | 


of said partnership with the surviving partner, and convey to him the inter- 
est of said deceased in the property of said partnership, and fully discharge 
said surviving partner from all liability in respect to the same. 


Date, signature, personal notice to the surviving partner, and notice by 
publication, as page 26, ss. 9, 10. 


Decree as page 29, section 12, that the prayer of said petition be granted. 


(b) LETTER OF AUTHORITY. 


STATE OF NEW HAMPSHIRE. 
—— ss. Court of Probate. 


To ——,, administrator of 


Pursuant to your request, you are hereby authorized to adjust the affairs of 
the late firm of , with —-— ———, surviving partner, by arbitra- 
tion or compromise, and to convey to such surviying partner the interest of 
said deceased in the property of said partnership, and fully discharge him 
from all liabilities in respect to the same, 


, late of ———, deceased: 


Witness my hand, this —— day of , 18—. 

— , Judge of Probate. 
(c) IF BY COMPROMISE, 
We , administrator of , late of ———, and —~ —.,, 


surviving partner of the late firm of —-— » hereby agree to the follow- 
ing adjustment and compromise of the affairs of said partnership. [State 
fully and clearly.] 

Date and signatures. 


(d) If BY ARBITRATION. 


We —_,, administrator ot ———, late of , and ———, surviving partner 
of the late firm of. , hereby agree upon as arbitrator, who shall 
adjust the affairs of said partnership and determine how the same shall be 
closed and what sum, if any, shall be paid by said surviving partner to said 
administrator, or by said administrator to said surviving partner, first 
giving —— days’ notice of the time and place of hearing, and making his 
award in writing within days from the date hereof. . 

Date and signatures. 

(e) To———, administrator of 
of the late firm of 

Take notice that I will hear said parties upon their submission to meas 
arbitrator, at , on the —— day of next, at —— in the ——noon. 

Date and signature. 


, deceased, and ———, surviving partner 


(f) AWARD FOLLOWING SUBMISSION. 
f 


Having given due: notice to said parties of atime and place of hearing, 
and fully heard and considered their allegations, claims and proofs, I award 
and determine that the affairs of said partnership be adjusted and closed as 
follows: [State the terms, sums to be paid and releases, etc., to be given 
and within what time.] The evidence of notice is hereto annexed. 

Date and signature. , 
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(g) AFFIDAVIT OF NOTICE. | oS Mea tatiy ye! HY 


_ Icertify that on the —— day of , 18, I gave to an pl no, 

, - tice, of which the foregoing is a true copy. " Care 
‘Date and signature. 

SS. ,18—. Then the said —-— made oath thatthe above certifteas 5 

of notice by him signed is true. ic 


Before me 


, Justice of the Peace, Pa 


x (h) RETURN TO JUDGE OF PROBATE. 


wa _ Pursuant to the authority given me I have adjusted the affairs of the 
i , late firm of , by compromise as follows: [State orI have adjustedthe 
affairs of the late firm of by arbitration, and said arbitrator has awarded 
as follows :] 
Date and signature. 


7. EMBEzzLEMENT of partnership property. See sec. — 
tion eight of the next chapter. 

8. Crepitors of the firm retain their right of priority f 
in the partnership property, and may also gouponthe 
estate of the deceased partner, but perhaps not to the — 
prejudice of separate creditors. When the estate of a — 
deceased partner is administered in the insolvent course, 
his administrator, if satisfied that nothing will be realized 

out of the partnership to his advantage, will properly leave 
the surviving partner to the commissioner. See 52 R. 
345; 59 R. 841; 46 R. 191; 23 R. 186; 35 R. 410. 


0 BAP TE Rie ak tae 


EMBEZZLEMENT. 


1. Procreprnes For. Any person suspected and com- 
plained of by any administrator, heir, legatee, or creditor 
of a person deceased to have concealed, embezzled, or» 
conveyed away any of the personal estate of the deceased, 
may be cited to appear before the judge and be examined - 
under oath for the discovery of the same; but no evidence 
elicited on such examination shall be used against the fs 
person examined in any criminal prosecution against him, 
except i in, & caine Pian him for peray, in such 
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(a) Discovery can only serve as a basis for other proceedings by suit or 
otherwise, and the lapse of thirty years has been held to be no bar to such an 
examination. —7 Greenlf. 467. An executor or administrator or guardian may 
be charged upon a new account even after thirty years, since lapse of time is 
no bar to a trust. —id.; Digest, pp. 135, 136, ss, 169, 190, 191, 192; p. 314, (d). But 
@ suit against a third person will ordinarily be barred after six years unless 
there has been a fraudulent concealment of the cause of action. 

In trover by an administrator de bonis non, it appeared that the original 
administrator had knowledge of the conversion of the articles, and attempted to 
charge the defendant with embezzlement, the detendant claiming them as his 
own property. Held, that the fact, that the defendant’s claim was false and 
fraudulent, did not prevent the running of the statute. — Coolidge v. Alcock, 
30 R. 352, 

There are no costs in the proceedings to either party. —3 R. 74. 


2. Counspu. Upon such examination, the person sus- 
pected shall be entitled to employ counsel, who may cross- 
examine him as to any matter deemed material arising in 
the course of the investigation. —id. s. 2. 

3. REFUSING TO APPEAR OR ANSWER. If the person so 
cited refuses to appear, or, appearing, refuses to answer 
interrogatories upon oath respecting such estate, the judge 
may, by warrant, commit him to the common jail, there 
to remain until he consents to answer such interrogatories 
or is released by the complainant or by order of the 
supreme court. —id. 8. 3. 

4. GUARDIAN AND WARD. Ona like complaint of any 
guardian in relation to any property of his ward, or on 
complaint of any creditor, relative, or friend of such ward, 
like proceedings may be had. — id. s. 4. 


5. The complaint may be in form as follows : 
To the Judge of Probate for the County of ——— : 


John Doe, of ———, in said county, complains against 
Richard Roe, of ———, in said county, yeoman, and says 
that he suspects that said Roe has concealed, embezzled 
and conveyed away some of the personal estate of . 
late of ———, in said county, deceased ———. Said 
complainant is administrator [a son and heir, a legatee, a 
creditor, etc., according to the facts] of said deceased, and 


Pie prays that wad Roe may be cited to Repeas bemes ae 
judge of probate, and be examined under: oath for the 
discovery of such estate. Pee 
Dated this dayof ——" 18, + a 

— 8s., ,18—. Then the said ———, made 
"oath that ie ae complaint by him signed is true. 
_ Before me, 

, Justice of the Pad 


Personal notice as ante, p. 26 8. 9. 


(a) A complaint under section four may be in form as follows: 
To the Judge of Probate for the county of ¢ 7 
John Doe, of , in said county, complains against Richard Roe, in said 


county, yeoman, and says that he suspects that said Roe has concealed,em- 
- bezzled, and conveyed away some of the personal estate of John Roe, of said 


——. Saidcomplainant is guardian [a creditor, the mother, a friend, etc., ‘ 
‘according to the facts] of said John Roe, and he prays that said Richard Roe 
may be cited to appear before said judge of probate and be examined under 
oath tor a discovery of said estate. 

pte, signature, and jurat or oath as above. 


6. EXAMINATION. 


——— s8.. Ata Court of Drabate holden \st¢-———=—=e3 
a in said county, on the day OF ae a 
, Complainant, v. ———- ———, De- 

Ria ad t 

- Interrogatories propounded next Baa complainant : 

dnt, eet Have you in your possession any personal es- 
Wiategrsas 9 ; 

Ans. ; 
_ Int. 2d. Have you at any time since ———, 18—, had 
in your possession any personal estate of Re heed 
sais , and if yea, when and what, and upon 
what agreement or consideration, and what has beconte 
of said property. 

Ans.. 

Int. 3d. Ete. 
_ Interrogatories propounded by ——— 
- behalf of said defendant : 

Int. 4th. Ete., ete. 


phen the Red oy 
*é rude oath that the answers to the paloneed ey aL Me 
tories are true. Betore me, 

— ETD patek of Probate. 


If the defendant source to appear the order may be 
_ as follows: ‘cio 


P. 29, s. 12. Upon, etc,, and said ——-— , after due notice, having ep 
neglected to appear at said court, it isordered that he be committed, etc., ete. 


If he appears and refuses to answer the order may be: 


Rea thes 29, 8.12. Upon. etc., and the said —-———— having refused to answer iy 
the following interrogatory, [state it] it is ordered that he be committed, 4 
¥ to, etc., ete. ; igs | 


7. Tue warrant may be as follows : 
is STATE OF NEW HAMPSHIRE. 


ss. Court of Probate. 

, sai the sheriff of said county, or his deputy, or any con- 
ig a _ stable of the town of ———,, in said county : 
er... Whereas, on the’ day phe 18—, before me, 
udge of Probate for said county, J: whe ie, of ———, 
in said county, on oath, sagas nape that he did suspect 
that Richard Roe, of ———., in said county, yeoman, had | 
concealed, a abevoled: and conveyed away some of the 
personal estate of === late -of =| in! said, 
WG E county, deceased, and that he, aid John, was iirainiatene 
— tor [or otherwise according to facts] of said deceased, and 
_ prayed that said Richard might be cited to appear before — 
me, the said judge, and be examined under oath for the 
Ey: discovery of such estate, and whereas said Richard was 
upon said complaint duly cited to appear before me at 
+—, insaid county, on the —— day of ———, at 
ck in the noon, to answer upon oath interroga- 
es respecting such estate, and whereas said Richard — 
g oe, a after due notice [state his neglect to appear or refusal 
to ) answer, as the case may be, and the interven 
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We command you to apprehend the said ae, 
if to be found in your precinet, and him commit to the 
common jail, in said county, there to remain until he 
consents to answer such interrogatories, or is released by 
said complainant or the order of the supreme court, or is 
otherwise discharged by due course of law. 

Given under my hand and the seal of said court, this 
day of ———, 18—. 


, Judge of Probate. 

(a) A mittimus or warrant to commit under section four will be similar, the 
necessary Changes being made. The warrant should recite enough of the 
previous proceedings to show that the judge obtained jurisdiction of the cause 
and of the party by a regular complaint and a proper notice. 

8. Partners. Any person suspected and complained 
of by any partner, administrator, or executor, heir or 
ereditor, to have concealed, embezzled, or conveyed away 
any personal estate of any such copartnership, shall be 
cited to appear before the judge of probate, and be ex- 
amined under oath for the discovery of the same; and the 
same proceedings shall be had upon such complaint as 
are provided by law in relation to the embezzlement of 
the estate of persons deceased. —G, L. e. 117, s. 7. 


CHAPTER XIII. 


SUITS BY AND AGAINST ADMINISTRATORS. 


1. Nor TILL AFTER ONE YEAR. No action against an 
administrator or executor.can be sustained if commenced 
within one year! after the original grant of administration ; 
but this does not apply to a review. — Gy L. ¢. 198, ss. 
ear ee 


(1) This does not apply to a suit upon the administrator’s bond for a breach 
of duty. —Judge of Probate v. Lane, 51 R. 342. 


2. Nor arrer THREE YHARS. No suit shall be main- 
tained against any administrator or executor for any cause 
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of action against the deceased, unless the same is com- 
menced within three years next after the original grant 
of administration, exclusive of the time such administra- 
tion may have been suspended, except in cases where he 
has retained estate in his hands for the payment of such 
claim by order of the judge. — id. s. 5. 


(a) An executor or administrator, although not here required to plead the 
general statute of limitations to a just claim, is bound to insist upon the pro- 
visions above cited, and no neglect to plead or waiver on his part can bind 
the estate. — Amoskeag Co. v. Barnes, 48 R, 25; Digest,p. 305, s. 77, p. 463, ss. 83, 
84, 85; 3 Met. 369; 13 Gray 559. And so as to the exhibition of the claim; and in 
either case it will make no difference that the claim depended upon a con- 
~ tingency that did not happen until after the three years (Walker v. Cheever, 
89 R. 420, 87 R. 567); nor that the executor is also residuary devisee or legatee, 
and has given bond for the payment ofthe debts and legacies. — Holden vy. 
Fletcher, 6 Cush. 235; Walker y. Cheever, ante; Hall vy. Woodman, 49 R. 295; 
Clough vy. McDaniel, 58 R. 201. See also 121 Mass. 222; 116 do. 447; 104 do. 277; 
184 do. 115; 138 Gray, 550; 6 Cush. 235; 6 Allen, 372. 

(b) But the limitation does not apply toa suit against an heir or legatee, as 
such, notwithstanding no funds have been retained by order of the judge 
(Hall vy. Martin, 46 R, 337; Digest, p.461, s. 30); nor to x suit for specific property 
held in trust by the deceased.— Johnson vy. Ames, 11 Pick, 178. But if the 
property held in trust had no ear-mark, and is not distinguishable from the 
rest of the property of the deceased, the party entitled to it must claim as a 
general creditor. — Johnson vy. Ames, 11 Pick. 178; ante, p. 96, s. 4, (b), 8. 

(c) An administrator should not yield to a claim which the parties inter- 
ested in the estate as creditors or heirs believe unfounded, if they will in- 
demnify him and the estate against loss from resisting it, and the settlement 
of the estate will not be unreasonably and injuriously affected. He should 
not set his will or judgment against theirs when the loss or gain must be 
theirs. A proper course would be to settle his account, if practicable, ex- 
clusive of the claim, and pay over the balance in his hands, upon receiving a 
bond of indemnity, as provided by section nine of chapter 204, G. L._See ante 
p. 94, 8. 2, (a). 


3. EXHIBITION AND DEMAND. No such action can be 
sustained, unless the demand has been exhibited to the 
executor or administrator before the suit, and within two 
years after the original grant of administration. —G. L. 
¢. 198, ss. 1,2. See (a), s. 2, ante, and (a),.s. 4, post. 


(a) The claims of creditors of an intestate, against the administrator of a 
surety in a probate bond, need not be exhibited to such administrator within 
two years trom his appointment, it being sufficient if the bond be exhibited.— 
Judge of Probate y. Davis, 1 R. 248. The statute applies to a set-off.—Digest 
p. 305, s. 80; Jones y. Jones, 21 R. 219, 222. It has been held not to apply toa 
suit against an executor or administrator as trustee. — Quigg v. Kittredge, 18 
R. 137, 

‘A written statement of the claim is unnecessary. Anj/ mode of presentation 
which informs-the administrator of the nature and amount of the claim, and 


the abjects in presenting it, is sufficient.—Little v. Little, 36 R. duu) Nor is af 
visible exhibition of the claim essential if not required by the party, its char- 
acter being understood without it.— Mathers v. Jackson, 7 R. 259. Evidence 


‘that an executor, on being called on for payment of a note against his testa- 
tor, admitted it to be due, and promised payment, is sufficient evidence of Cay 


exhibition of the demand, —id. 
_ The presentation of a copy of a note, instead of the original, will be suffi- 
cient, if no objection be made'on that ground. —Tebbetts v. Tilton, 31 R. 273, 

The prosecution of a writ of error within the two years, is a sufficient pre- 
sentation ofa claim to the fruits of it. —18 R. 137, 140. 

(b) No demand is necessary other than what is implied by a presentation of 
the claim for payment. —8 R. 98; Digest p. 262, ss. 4, 5. 

(c) Ifthe executors, by their absence from the state, have prevented the 
presentment of a claim, it will not be barred; but a temporary absence, 
which would not prevent the holder from presenting his claim by the exer- 
cise of reasonable diligence, will not extend the time. — Walker v. Cheever, 
39 R. 420. bg 


4. Ir suspenpep. If administration on any estate is 
suspended, any demand may be exhibited within two 
years, exclusive of the time of such suspension. —id. 8. 3 
_ (a) Administration is ‘ suspended” where the bond required by statute has 
not been given (44 R. 261, Morgan v. Dodge); but not by an appointment that 
is merely irregular and voidable (id.); nor by the discovery of a will, —id,; 
Kittredge v: Folsom, 8 R. 98. 

5. Ir rysorvent. If the estate has been represented 
insolvent within said two years, no such exhibition shall 


be necessary to entitle the creditor to have the same 


allowed by the commissioner. —id. s. 4. 

6. Ircontincent. Demands against any estate not due, 
or depending on some contingency, may be filed in the 
court of probate, and the judge, after due notice, may 
require the administrator to retain in his hands, on settle- 
ment of his account, such sum as may be necessary to 


pay the same; unless the widow, heirs, or legatees shall - 


give bond to the judge for the aaa hereon! when such — 
contingency shall happen. — id. s. 6. 


(a) To the Judge of Probate for the county of 


- , of ———, in said county, widow, respectfully shows that —- — 
late of , in said county, deceased, on the —— day , 18—, by his bond 
under his hand and seal, bound himself and his heirs to pay to the said 
sixty dollars, the first day of January of each year during her 
natural aS and administration upon bis estate has been committed to 
, of - et said county. Fi 1 eu Wee 
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Wherefore, your petitioner prays that said bond may be filed in the probate 
office for said county, and said —— be ordered to retain in his hands, 
= on settlement of his account, the sum of —— dollars, or such other sum as 
shall be necessary to pay said annuity, as the same shall become due, unless 
a sufficient bond for such payment shall be given as provided by law. 
Dated this ——- day of ———, 18—. 


Notice to the administrator or by publication, — See ante, pp. 26, 27, ss. 9, 10. 


Upon, etce., itis decreed, that said bond, given by said deceased, be filed in 

the probate office for said county, and that said —-— ——— retain in his 

4 hands the sum of —— dollars to pay said annuity, unless the, etc., etc., shall, 
; within —— days, give bond in the sum of —— dollars and with sufficient 


sureties for such payment. 
—— ——, Judge of Probate. 


(b) The condition of this obligation is such thatif the above-named obligors 
. Shall well and truly pay to —~———-, of, etc., the sum of sixty dollars a 
year on the first day of January of each year during her natural life, then 
this obligation shall be void. — See anfe, p. 30, s. 2. 
Proceedings in behalf of a creditor whose claim, though not depending 
upon acontingency, is not yet due, will- be similar to the above when the 
estate is not settled in the insolvent course. 


7. Rigor oF action av pbEcEASE. If any right of 
action existed against or in favor of the deceased at the 
time of his death, and survives,'an action may be brought 
by or against the administrator at any time within two 
years after the original grant of administration. —id. s. 7. 


(1) When the death of a personis caused by a wrongful act or neglect of an- 

other which, if death had not ensued, would have entitled the person injured 

4 to recover damages therefor, then, on the death of such person, his executor 

or administrator may, by suit brought within two years of such death, recover 

damages for the injury; and one-half of such damages shall go to the widow 

or widower, and the other half to the children, of the deceased. If there is no 

child, the whole shall go to the widow or widower; and, if no widow or 

2) widower, to the heirs of the deceased according to the law regulating the 

i distribution of intestate estates.— Laws of 1879, c. 35, For cases before this 
act, see 48 R. 416; 43 R. 102; 12 R. 353. 

: Actions of trover and trespass to real or personal property, actions against 

- sheriffs or other officers for neglects or misdoings in Office, real actions and 

—_ actions of ejectment, shall not abate by reason of the death of either party, 

‘ but may be prosecuted as other actions the cause of which survives. — Forest 

vy. Company, 52 R. 477. 

(a) The administrator may recover damages accruing before the decease 
from) non-performance of an agreement to keep up money —Harriman yw 
Park, 55 R. 471, 

(b) He may sue as administrator whenever the sum recovered would be 
assets, but not otherwise.—Tappan v. Tappan, 30 R. 50; French vy. Merrill, 
6 R. 465, 

(e) He is not required to assert a doubtful claim by suit without an indem- 
nity. —Digest, p. 304, s. 53; 50 R. 293; 49 R. 107. 


8. Ser-orr. Mutual debts or demands, though contin- 
gent, existing between any person deceased and other 
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person, when due, sie be set off in Beau by « or against 3 
the administrator. — G, L. ¢. 227, s. 9. “oe 


(a) It is not necessary that the set-off sHonlal have become aie before 
the decease. — Digest, p. 305-6, ss. 82-88, p. 582, s. 5, p. 583, II. 

In an‘action to recover a demand which has accrued to an administrator = 
since the death of the testator or intestate, the defendant cannot set oft a debt 
due him from the deceased before his death, as these are mee, mutual de- 
mands. —2 R, 419, 479; 7 R. 16; ‘Digest, D. 805, ss. 78, Uh . 

j Notes taken by the potato running to “ the estate’ of the deceased, may 
j be set off by him against the maker, in a suit by the latter to recover a legacy 
under the will. — Wilson v. Edmonds, 24 R. 517, 549. 


' 9. TRUSTEE pRocess. If any trustee dies pending the | 

proceedings against him, his executor or administrator 
may be summoned in as a party and he shall be liable as 
i if the action had been brought against him as trustee. — = 
¥i G. L. ¢, 249, s. 88: . ae 
10. By onE NoT ADMINISTRATOR. Any person inter- 
ested in the estate of any person deceased may com- 
mence an action as administrator thereof, which shall not 
be abated nor the attachment lost because such person is 
not administrator thereof, nor by his decease, if the 
administrator then or afterward appointed shall, at the first 
or second term of the court, indorse the writ and prosecute 
it as plaintiffi— G. L. ¢. 198, s. 10. 


- (1) This statute does not apply unless in the writ the plaintiff is described — 
and sues as administrator (Tappan vy. Tappan, 30 R. 50); nor unless the writ 
be indorsed at the first or second term. — Brackett v, Brackett, 19 R, 129, 


11. Nown-apatement. Suits in which an administrator 

. is party shall not be abated by reason of his death, or of ae 
2 the extinguishment or revocation of his trust, but may be 
prosecuted or defended by the administrator succeeding 
to the trust, who may be called into court by scire facias, 
in the same manner and with the like effect as apee the i” 
death of other parties. — id. s, 11. 
12. Jup@MENT AND EXECUTION. Writs of attachment — 
‘and execution against administrators, where the cause of 
action existed against the deceased, shall run only? against — 
the goods or estate of the deceased, and the adtainistiaton mY 
hall not be arrested, or his estate attached o or yet upon, » ag 
in such tee Sholay mia Peat 4 a 


at a ‘s See 
AS Saco a ck 
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Q) If an administrator institute a suit for a cause of action which arose in 
the lifetime of the intestate, and the defendant preyail upon the merits, judg” 
ment will be rendered against the property of the intestate (Pillsbury v. 
Hubbard, 10 R. 224); and so of a non-suit.— Folsom vy. Blaisdell, 38 R. 100. 

Ifthe cause of action*be alleged to have accrued since the death of the 
intestate, and the administrator might sue in his own right, judgment may 
be rendered against him de bonis propriis. — Pillsbury v. Hubbard, 10 R. 224. 

Where an estate being insolvent, the executors brought a writ of entry, 
alleging a seizin in themselves as executors, and a disseizin by the tenant, 
judgment against them for costs, was held properly rendered de bonis pro. 
priis.— Moulton v. Wendell, 37 R. 406. 

(2) No action can be sustained against an executor or administrator upon 
his promise to answer damages out of his own estate unless such promise is 
proved by some writing signed by him or by some one by him authorized to 
sign it (G. L. c, 220, s. 15; Britton v. Angier, 48 R. 420; Hoysradt vy. Holland, 
50 R. 433); and the writing must recite or import a good consideration.— Gooad- 
ow vy. Bond, 59 R. 150. 


13. Upon return! or “ No Goops,” or “ WASTE,’ made 
by the sheriff on such execution, an execution may be 
awarded on sere facias against the goods, estate, and person 
of the administrator, as for his own debt, to the amount 
of such waste, if it can be ascertained, otherwise, for the 
whole debt. bit s. 13. 


(1) Such a return, ithas been held, only renders it necessary for the ad- 
ministrator to show sufficient cause why execution should not be thus 
awarded, —Folsom v. Blaisdell, 88 R. 100; Digest, p. 204, ss. 44, 45. 


14. Jomyrpemanps. The estate ot any person deceased 
and the administrator thereof shall be liable upon joint 
demands against the deceased and any other person, as 
they would be if such demands were joint and several, 
unless it appears that it was the intention of the parties 
that the survivor only should be liable. — id. s. 14. 

15. A JOINT ADMINISTRATOR OR GUARDIAN may have 
an action of account or assumpsit against the other 
administrator or guardian who shall refuse to apply the 
estate in his hands to the disc harge of the just demands 
gainst the same, or who shall refuse to account there- 
ae and shall recover the amount thereof to which he 
shall be entitled. — id. s. 15. 
~ 16. Actions penpING. Every administrator may pros- 
ecute or defend any action pending in any court for or 
against the deceased, whether the cause of action does or 


x 


deceased was entitled, or which might be prosecuted 


duly served with a scire facias, shall not become party to_ oS ‘ 


_tator or intestate, and may, within one year after such 


estate. —id. s. 20. 


_ claim when the suit will abate. — Pierce y. Jaquith, 48 R. 231. 


does not Nd law survive, if he! or ihe’ surviving party 80 
elect; and any appeal or writ of review? to which the "a 
. a 
against him at the time of his decease, may be prosecuted — 
by or against such administrator. —id. 8, 16. ni 


(1) This includes actions for personal injuries, — Saltmarsh v. Candia, 51R. 
71; Flanders’ appeal, 51 R. 74; Robertson v, Shaw, 51 R. 176, y i; . 
(2) As to stay of execution. —See Wiggin y. Janvrin, 47 lt. 295. Pas 


17. Iv perauirep. If the administrator, having been 
a 


the suit, judgment may be rendered against the estate of | 
the deceased in the same manner as if he had become a 
party. —id s. 17. Rest 
18. Continuance. In all cases where an administrator — 
becomes a party to a pending suit, he shall be entitled to 
one continuance of course. —id. s. 18. 
19. Rat xstare. The administrator, as such, may 
maintain any action necessary and proper to be brought 
in relation to real estate set off to him for debts due the 
estate, and to the real estate of the deceased in cases of 
insolyeney, until the administration is closed. —id. 8.19. o 


(1) As trespass, Carter y. J ackson, 56 R. 364; writ of entry, Wendell v. Moul- 
ton, 26 R. 41. me 
(a) Unless the estate is actually insolvent he is notentitled to possession,as 
against the heir. The decree of insolvency alone is not enough.— Leavitt v- 
Leavitt, 4 R. 329. $3 


20. The administrator, as such, may prosecute and — 
defend all real actions pending? at the decease of the tes-_ 


2S 


decease, bring a review of any real action in which there 
shall be a right of review at such decease, and prosecute 
the same for the benefit of the persons isiprseuas in such 
. rf ae “J -? 
(1) This statute applies only to mortgages and to cases where as such he 


has an interest in the lands. If summoned in where he has: no interest, it is 
said to be the better practice for him to appear and plead non tenure or dis-— we Bs: 


21. Arprrration. The supreme court! may author 
ize executors, ee ay Spee | and eT , - 
ce ‘ 


vi 
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adjust by arbitration or compromise any controversy that 
may arise between different claimants to the estate in 
their hands, to which such executors, administrators, 
guardians, or trustees, together with all other parties in 
being claiming an interest in such estate, shall be parties; 
and any award or compromise made in writing in such 
case shall, if found by the court just and reasonable in 
relation to its effects upon any future contingent interest 
in said estate, be valid and bind such interests as well as 
the interests of the parties in being; provided, however, 
that where it shall appear that such future contingent in- 
terests may be affected, the court may appoint some suit- 
able person or persons to represent such interests in such 
controversies, upon such conditions as to costs as to the 


eourt shall seem equitable. —id. s. 21. 


(1) See ante, p. 119. s. 2, (c), and p. 94, s. 2, (a). 


(a) The administrator or executor may file a petition in the office of the 
clerk of the supreme court, addressed to the court, stating the property or in- 


; terest affected, the parties claiming an adverse interest so far as known, 


and making them parties to the petition. It should pray the court to au- 
thorize the petitionerto adjust the controversy by arbitration or compro, 
mise, and for the appointment of a referee; and the award or compromise 
when made should be submitted to the court for its approval. 

22. Brit in. equity. Whenever any one has a claim 
against the estate of a deceased person which has not 
been prosecuted within the time limited by law, he may 
apply to the supreme court, by bill* in equity setting forth 
all the facts; and if the court shall be of the opinion that 
justice and equity require it, and that said claimant is not 
chargeable with culpable neglect in not bringing his suit 
within the time limited by law, they may give him judg- 
ment for the amount of his claim against the estate of the 
deceased person; but such judgment shall not affect any 
payments or compromises made before the commence- 
ment of such bill in equity. — id. s. 22. 


(1) And it will not be necessary in such a ease to prove that the claim was 
exhibited within two years from the grant of administration. — Webster vy. 
Webster, 58 R. 247; Page vy. Whidden, 59 R. 508. 


_ Meacham, 103 Mass. 285. See also 128 Mass. 271; 127 do. 268; 128 do, 272, 528; ISL 4) 


(2) It is held in Massachusetts that a creditor cannot i aitase the bill on the 
ground that he was an alien residing in a foreign country and aid not know 
of the decease of the debtor until the limitation had expired. — Sykes y. 


do. 321. 


23. ACTIONS AGAINST INSOLVENT ESTATES. See section 
29 of the next chapter. 

24. Witnesses. Neither party can testify when the 
adverse party is an executor, administrator, or guardian 
of an insane person, unless such executor, administrator 4 
or guardian elects to testify, or unless it clearly appears 
to ine court that injustice may: be done without the testi- — 

mony of the surviving party. And when either party of 
record is not the party in interest, and the party whose a 
interest is represented by such party of record is an exe 
utor, administrator, or guardian of an insane person, ‘ 
adverse party shall not testify, unless the executor, ad- 


ar 


ministrator, or guardian of the insane person elects to 
testify himself, or to offer the testimony of such party 
record. — G. L. c. 228, ss. 16, 17, 18. 


(1) Under this statute it is held that in the prosecution of his personal claim 
against the estate, the administrator cannot testify unless injustice would mo 
done by the exclusion of his testimony under the rule stated in note 2, 
post, — Perkins vy. Perkins, 58 R. 406. yp a 

(2) It is held that the evidence to show that injustice would be done byex- 
eluding the testimony, must come from other than the party himself, and that 
he cannot testify to facts which might be presumed to have been within the ui 
knowledge of the deceased, and to which he could testify if living. But the wy 
exclusion does not extend to transactions since the decease. —58 R. 407; 54 R. 
455; 52 R. 477, 605; 51 R. 501, 600; 48 R. 91, 304; 47 R. 462, 551; 46 R. 110, 163. Nor 
does the exclusion extend to cases where the Rhanripate party could testify 
before the passage of the statute. — Page y. Whidden, 59 R. 508; Peirce y. Bur- 
roughs, 59 R. 512. 

And the common law rule is still in force by which the surviving party can 
testify to his account-book (Snell v. Parsons, 59 R. 527), and to matters of ac- 
count in a bill in equity, in the discretion of the Master, which discretion, 
however, is subject to revision by the court.— Peirce vy. Burroughs. 


(a) In general the admissions of an executor, administrator, or guardian 
made before he was closed with the trust, cannot be used against him in his — 
representative capacity. —Moore v. Butler, 48 R. 161. ; 

(b) Anindorsement on a note not in the handwriting of the defendant, is 
not of itself sufficient evidence to TemOWe, ine bar of the statute limitations. 
— Clough v. MeDaniel, 58 R, 201. 
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25. Lxeeactes. <A bill in equity is a proper remedy to 
recover a legacy. _Assumpsit for a legacy which the ex- 
ecutor has promised to pay, may be maintained; and so 
of a legacy whether of money, goods, or personal support, 
charged upon lands devised to, and accepted by, the devi- 
see; and without a previous demand. — Digest, p. 61, s. 
221; p. 188; (e); p. 248, ss. 4,5. 


(a) Legacies, it no other time is fixed by the will, are payable one year after 
the decease, a@d in general, interest on them after that time is allowed. — 
Loring v. Woodward, 41 R. 391; Societies v. Tilton, 60 R. If payable by the 
terms of the will at a specified time, the legacy carries interest from that time, 
106 Mass. 586; 104 do. 49; 103 do. 297; 110 do. 225; 128 do. 575; 98 do. 462; 113 do, 
430; 9 Allen, 246. Where the executor should have invested, and neglected to 
do so, the legatee under the circumstances was held entitled to compound in- 
terest.— Elliott vy. Farrel, 114 Mass. 404; Kent v. Dunham 106, do. 586; Miller y. 
Congdon, 14 Gray, 114.) A specific legacy carries with it all income or acces- 
} sions after the death of the testator._-Smith’s Probate Law, 4th ed. 156; Lor- 
ing v. Woodward, 41 R. 394. 
(b) Non-payment of a legacy isnot a breach of the executor’s bond, unless 
he has admitted it to be due, or has been ordered to pay it.—Judge of Pro- 
bate v. Adams, 49 R. 150; and see p. 32, s. 5, (a). 
(c) A legatee may release his legacy. He is not bound to takeit._Judge of 
Probate v. Adams, 49 R. 150. 
(da) The heirs in the descending line of any legatee or devisee who has de- 
ceased before the death of the testator, take in the same manner the legatee 
; or devisee would have taken. —G. L. ¢. 193, s. 12; ante, p. 51, s. 13. 


CHAPTER XIV: 


INSOLVENT ESTATES, 


1 DercrEr AND commissioners. ‘The estate of any per- 
son deceased may, on application of the administrator, be 
decreed to be administered as insolvent, and one or more 
persons, not exceeding three, shall be appointed commis- 
sioners to examine and allow the claims of creditors 
against the estate. —G. L. ¢. 199, s. 1. 


(a) To the Judge of Probate for the county of —-—: 


The undersigned, administrator of , late of ———, in said county, 
p prays that the estate of said’'deceased muy be decreed to be administered as 
; ; insolvent,’ and a commissioner be appointed to examine and allow the 
claims of creditors against the same. 
Dated this day of » 18—. 


7 


_ the same in the, etc.; and I have filed in the probate office of said county evi- — 


(1) Such an application is adyinsbich vhon the claims are numerous ior, ge 
doubtful, as well as in case of Known or suspected insolvency. - +e 


~&P. 29, 8,12. Upon consifering the foregoing petition it is decreed that the 
prayer of said petition be granted, and > of ———, in said county, 
be appointed commissioner. 


, Judge of Probate. 


STATE OF NEW HAMPSHIRE. 


(b) Court of Probate. 
To —— » of ,in said county: : - 


You are appointed a commissioner to examine and allow the claims of — 
creditors against the estate of —-—, late of ,in said county, de- 
ceased, and ——— months from the date hereof are allowed you for the dis- 
charge of your duties, your last session to be within the last seven days of 
the time prescribed. 

Having first been duly sworn to the faithful discharge of your duties anda 
certificate of such oath written on this commission, you will appoint times 
and places to examine and allow the claims of such creditors, and give notice 
thereof by publishing the same in the » ——— successively, the last pub- 
lication to be —— days at least before the first day of hearing. 

At the end of the time limited in this commission you will make a report 
to the probate office of said county, and therein state the times and places of _ 
hearing, the manner of giving notice, and file in said office satisfactory evi- — 
‘dence of such notice, and present a list of all the claims presented for allow- 
ance and the amount allowed thereon, designating the claims for the last 
sickness as such. 

Witness my hand and the seal of said court, this —- day of ———, 18—. 

—-— ——, Judge of Probate. 


——ss. ——~—,18—. Then the above named commissioner made oath that 
he would faithtully and impartially discharge his duties under the foregoing 
commission, according to his best skill and judgment. 

Before me, 


, Justice of the Peace. ' 


(c) To the Judge of Probate tor the county of ——-— 


Having first been duly sworn as appears by the certificate upon the back offs, ae 
my commission, I appointed the —— day of ———, 18,— at in the © 
town of , in said county, and the —— day of , 18—, at, ete., and 
the — day of ———, 18—, at, etc., from the hour of — o’clock to — — 
o’clock in the afternoon of each of those days, to examine and allow the ~ 
claims of creditors against said estate, and gave notice thereof by publishing _ 


dence of such notice. 
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I attended to the duties of my appointment at said times and place, and 
herewith present a list of all the claims presented for allowance and the 
amount allowed thereon, as follows: 


Bal 
against 
Claims for Nature of Claim. Amount |Amount Offsets. Estate, 
last sickness. claimed.jallowed. inelud- 
ing int. 
A. RB. Medical aid......... $20.00 $20.00 
GOLD, INTITB IE Roa biden alowlae is 8.00 8.00 $20.50: 
Other claim’nts 8.20: 
E. F. Note dated Oct. 1, 
18—, for $375.50 and 
ATs bir sininichbasiaselpin|= 00cO0 400.50 | Acc’ts $150.75 249.75. 
G. H. Account... -+| 106.00 75.00 76.00 
- W.S. FACCOUNE 20s eels se = 75 00 00.00 
Ss. M. Note dated, etc,, for 
$1,000 and interest 
secured by mort- 
BAZ ccs eo isiccievsisa nt 1060.00 | 1060.00 (Value of secu-| 300.00 
| rity, $760. 
PROCAU BMG WO sr a6 4incsb\a.0 opens cioitnie $654.45 
Dated this —- day of ———, 18—. 
—_— , Commissioner. 


Nore. —If the commission has been extended, the report willbe made as 
of the last day of the extension, and interest computed up to that time. 


Order of notice as ante, p. 28, 8. 11. 


P, 29, 8.12. Upon, etc,, itis decreed that the foregoing report be accepted. 
—— ——, Judge of Probate. 


2, A TIME NOT LESS THAN SIX NOR MORE THAN NINE 
montus from the date of such commission, shall be pre- 
seribed by the judge therein for the creditors to bring in 
and support their’ claims against such estate. —id. 8. 3. 


(1) A claim on a probate bond may be presented to the commissioner with- 
out obtaining an order from the judge of probate. and an appeal,if taken by 
the claimant, may be in the name of the judge of probate, as nominal plain- 
tiff.— Prescott v. Farmer, 59 R. 90. 


(a) Seven months instead of six are suggested in order that there may be a 
few days after the last sitting, in which to make up the report. 


a. ‘THE LAST SESSION of the commissioner shall be 
within the last seven days of the time prescribed in his 
commission. —id. 8. 4. 

4. Notice. The commissioner shall give notice of the 
times and places by him appointed to examine and allow 

10 
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such claims, in such manner as the judge, in his commis- 
sion, directs, and shall, in his report, state the times and 
places of meeting and the manner of giving notice there- 


of, and file in the probate office satisfactory evidence of 


such notice. —id. s. 2. 


(a) COMMISSIONER’S NOTICE. 


The subscriber having. been appointed by the Judge of Probate for the 
county of ———, a Commissioner to examine and allow the claims of creditors 
against the estate of ——, late of ———, in said county, deceased, and 
— months from the —— day of ———, 18—, being allowed for that purpose, 
gives notice that he will attend to his said duties at ———, in the town of —, 
in said county, on the —— day of —-— next, and on the —— day of 
next, and on the —— day of ——— next, from —— o’clock to —— o’clock in the 
afternoon of each of said days. 

Dated this —- day of ———, 18—. 


—— ——,, Commissioner. 

5. To Be sworn. Before any person enters upon the 
duties of commissioner, he shall be sworn to the faithful 
and impartial discharge thereof, and a certificate of such 
oath shall be written on the commission.— id. s. 5. 

6. To SWEAR WITNESSES. The commissioner shall have 
power to swear witnesses, and, if he deems it expedient, to 
examine, on oath, the creditor touching any claim exhib- 
ited to him for allowance. —id. s. 6. 

(1) “ Ordinarily, as our law now stands, we should not think it a sound and 
proper exercise of discretion, on the part of either court or commissioner, 
to hear one party testify in relation toa contract or transaction between him 
and the deceased, when there was no other party present, and no one who knew 
aught of the transaction but the creditor and the deceased.”—Sargent, J., in 44 R. 
374; Moore v, Taylor, 46 R. 110, But he may be allowed to testify to any mat- 


ter of which the deceased could have had no personal knowledge. — Chandler y. 
Davis, 47 R. 465; see also ante, p. 126, s. 24, (2). 


7. Dxprs Nor yst pug. The commissioner shall ex- 
amine and allow all just demands which the deceased 
owed that shall be exhibited to him, although such de- 
mands may not then be payable. — id. s. 7.. 


(a) Debts payable upon a contingency that has not yet happened are not to 
be allowed. — See ante, pp. 119, 120, ss. 2, 6. 

A promissory note, payable at the death of the wife of the maker, is a note 
payable at an uncertain future day, and not a demand payable on a contin™ 
gency, and should be allowed by the commissioner.— Alexander y. Follet, 
5 R. 499. 

(b) A surviving partner may prove a claim against the estate of his de- 
ceased partner. — Sparhawk v. Russell, 10 Met. 307; ante, p. 114, s. 8. 


—————ee 
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If partners, in their partnership capacity, are sureties on a note, and a 
judgment recovered against them on the note is satisfied by levy of the exe- 
cution on the separate estate of one of them, the claim against the estate of 
the principal is properly made by, and in the name of, the partners. — Parker 
vy. Gregg, 23 R. 416. 

(c) The claim of the principal debtor against the estate of one summoned 
as his trustee may be presented by such debtor, or by his creditor (the plain- 
tiff in the suit), in the name of either, and an appeal taken, as in other cases; 
and the proceedings in the trustee suit may be stayed, without costs, for this 
purpose. — Digest, p. 309, s, 138. 


8. Interust.. He shall allow interest, on demands 
carrying” interest, to the expiration of the commission, 
and on demands not ordinarily carrying interest, to the 
same time, from the death of the testator or intestate; 
but from demands not payable and not on interest he 
shall discount such sum as will reduce them to their 
just present value. —id. 8. 8. 


(1) A demand may be said to carry interest whenever interest would have 
been recoverable upon it, in a suit against the deceased.—3 Met. R. 585; 4 
Met. 322. Ina suit at law or equity, interest is recoverable upon a debt due 
and payable, from the time of a demand, and trom the time of payment agreed 
upon, it any, without a demand. — Digest, p. 484; Smith’s Probate Law, 127; 
N. H. Probate Directory of 1829, p. 418. Interest may also be allowed upon 
the value of property converted by the deceased to his own use from the 
time of the conversion, as part of the sum justly due at his decease. — 2 Hil- 
lard on Torts, 279. 


9, Sur orr. When there are mutual demands be- 
tween the deceased and the person claiming as a creditor, 
which if due might be legally or equitably offset! against 
each other, the commissioner, if there is a balance in 
favor of such creditor, shall consider such mutual demands 
and allow the creditor only the balance justly due. — id. 
8. 9. 


(1) A debt upon which the deceased was surety for the creditor may be off- 
set against the creditor’s claim, provided ithas been paid by the administra- 
tor before the allowance of the creditor’s claim by the commissioner. 

But sucha debt after an appeal from the creditor’s claim cannot be allowed 
as an offset to it if not paid until afterthe appeal. —16 R. 547; Digest, p. 306, ss. 
83, 84; p. 309, 8. 138; p. 136, 8. 187, If, however, in such case both claims are allowed 
against the estate, payments by the administrator ot dividend upon the claim, 
upon which the deceased was a surety, may be offset in his hands against the 
dividends upon the other claim. — 34 R, 124, 

A claim against the estate of a deceased person who was indorser of a note 
not paid at maturity, may be set off against a claim for money had and 
received before his decease, though the note did not become payable, and 
notice of non-payment was not given, till atter the decease. — 45 R. 104. 
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10. ConiateraL. If any creditor holds collateral se- 
curity for his debt of less value than the debt, the com- 
missioner shall estimate the value of such security, and 
allow him only the difference between such sum and his 


debt, and shall return with his report! and give to such ~ 


creditor, on request, a certificate of such estimate. — id. 
s. 10. 


(1) In such a case the report of the commissioner, after stating the claims, 
etc., may proceed thus: ‘ Said commissioner further reports that 8. M. pre- 
sented a note against said estate, dated Oct. 1, 18—, for $1,000 and interest, 
secured by a mortgage of real estate. The commissioner estimates the value 
of said security to be $760, and has allowed said 8. M. a balance of $300 against 
suid estate, the difference between such value and his debt, the whole debt 
being ten hundred and sixty dollars.’ 

Dated, etc., etc., as in s. 1, (¢c). 


And the certificate to the creditor may as follows: 
To S. M., of ———: 


I hereby certify that I have estimated the value of the security held by you 
tor the payment of the note of $1,000 and interest, dated Oct. 1, 18—, when 
presented by you for allowance against the estate of ——, deceased 
to be the sum of seven hundred and sixty dollars, and have allowed you a 
balance against said estate of three hundred dollars. 

Dated this ——- day of, ——-— 18—. 


, Commissioner. 


11. Surrenper. If the creditor, being dissatisfied 
with such estimate, shall relinquish his interest in the se- 
curity, and surrender’ the same to the administrator, the 
property thus surrendered shall, under the direction of 
the judge, be sold or disposed of by the administrator, 
and the proceeds paid to the creditor; and the difference 
between the sum so paid him and the amount of his claim 
shall be inserted upon the list of claims, in place of the 
sum allowed by the commissioner. — id. s. 11. 

(1) Such surrender may bein this form: 


To the Judge of Probate for the county of —: 


— — of, etc., respectfully represents, that he owns a mortgage of certain 
real estate, bounded [give the boundaries as in a deed], to’ secure a certain 
note, which has been presented to the commissioner of insolvency upon the 
estate of ——— , late of ——, deceased, and that he is dissatisfied with the 
estimated value of such security by said commissioner. 

Wherefore said —-— ——— hereby surrenders said security and land to the 
administrator of said deceased, and prays that the same may be gold by said 
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administrator and the proceeds thereof be paid to the said —-— ,» and 
the difference between the same and the amount of his claim be entered upon 
the list of claims against said estate. 

Dated at said , this —— day of ———, 18—. 


Notice to the administrator as ante, p. 26, s. 9. 


Upon, etc., it is decreed that said property be sold by the administrator of 
said deceased, at public auction, and tife proceeds paid to the said creditor. 
It is also decreed that said administrator give notice of the time and place 
of sale, by posting up advertisements in two or more public places in the 
town of aforesaid, —— days at least before the time of sale, and by 
publishing, etc., and make return of his doings within —— days from this 
decree. 


, Judge of Probate. 


To the Judge of Probate for the county of —-—: 
As directed by the foregoing order, after due notice, I sold the property 


mentioned in said order at public auction, on the —— day of ——— last, at—, 
in the town of ———, in said county, the time and place notified, to —-~ —, 
he being the highest bidder for the same, for the sum of —-— dollars, and 


paid said sum to the creditor, 
The evidence of notice is herewith returned, 
Dated this —— day of , 18—. 


—— ——, Administrator. 
Notice to the creditor as ante, p. 26, 8. 9. 


Upon, etc., it is decreed that said report be accepted, and the sum of —-— 
dollars be inserted upon the list of claims against the estate of said deceased, 
in place of the sum allowed by the commissioner to the creditor aforesaid. 
——,, Judge of Probate. 


12. Extension. For sufficient cause, the judge may 
allow further time or times to the creditors, not ex- 
ceeding in the whole two years from the date of the origi- 
nal commission ; in which case the notice originally or- 
dered shall be renewed, and such further notice given as 
the judge may order. — id. 8. 12. 


(a) Whenever, within the two years, it shall be made to appear to the judge 
that, through mistake, accident, or misfortune (without fault on his part), any 
ereditor has failed to present his claim to the commissioner, it is his duty to_ 
extend the commission, if the report of the commissioner has not been ac- 
cepted and a distribution madein accordance therewith, unless the claim is so 
trifling in amount as notto warrant the expense; and provided there has 
been no want of reasonable diligence in making the application. — Bufford vy. 
Johnson, 34 R. 490, 494. 

And the fact that the creditor resided in the same city with the deceased 
debtor, and that notice of the commission was published in a newspaper 
printed there, is not conclusive against the creditor. — id. 

(b) There is no authority for an extension after the expiration of the two 
years. R.S., ch. 192, s.2, has no application to such a case. — Peabody's Pe- 
tition, 40 R. 342. 
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i _(¢) The order may be made without notice to the administrator. - Parker | 
vy. Gregg, 23 R. 416. , . 
(d) Proceedings for an extension may be as follows: 


_ To the Judge of Probate for the county of 


The undersigned respectfully represent, that they have just claims which 
are herewith exhibited against the estate of —-— ——, late of , in said 
y county, deceased, but, by accident, mistake, and misfortune, failed to present RY 

\ them to the commissioner upon said estate. ¢ 

Wherefore your petitioners pray that further time may be allowed to the 

’ ereditors of said deceased, to bringin and support their claims against his es- 
tate, two years not having elapsed from the date of the original commission. 

f" Dated this —— day of —-—, 18—. 


P. 29, s. 12, Upon, ete., it is decreed, that - months fromthe date ofthe  — 

original commission be allowed to the creditors of said deceased, to bring in ¥ Pes 

- and support their claims against his estate, and that the commissioner renew 
the notice ordered in his commission. 


—— ——,, Judge of Probate. 
NOTE, — The petition and order may be annexed to the commission. 
The commissioner’s notice may be as follows: 
COMMISSIONER’S NOTICE. “Se 


The commissioner upon the estate of , late of , in the 
county of , deceased, hereby gives notice, that the time allowed to the 
creditors of said deceased to bring in and support their claims against his 
estate has been extended so as to make up months from the —— day of “9 
, 18—, and that he will attend to his said duties at, etc., as ante, s. 4, (a). 


“ 


13. New commission. If during the pendency of any 
commission, any commissioner shall be unable to discharge 
the duties thereof, the judge may, in any stage of the pro- 
ceedings, substitute some other person to complete the 
duties, who shall be sworn as aforesaid; or for good cause 
shown the judge may set aside the commission and issue a 
new one, which shall be deemed and taken as the original 
commission. —id. s. 13. 


= 


Sg ee 


tS 


(¢) 
4 


(a) To the Judge of Probate for the county of 


The undersigned, [commissioner or administrator, as the case may be,] 
upon the estate of , late of , insaid county, deceased, respect. 
fully represents that the [he the said] commissioner upon said estate, was 
sworn and gave notice as required by his commission, and [state what further 
was done] but by reason of (sickness, death, other necessary business and 
engagements, etc.,) was, and will be unable to further discharge the duties 
thereof. ; 

Wherefore your petitioner prays that some other person may be appointed — 
to complete said duties. ; ’ 

Dated this —— day of » 18—. 


' Notice to commissioner unless he signs the petition. 
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P. 29, s.12. Upon, ete., it is decreed that ; of, etc., be substituted 
for said commissioner to complete his said duties, who shall be sworn and 
proceed as the law directs. 


, Judge of Probate. 


This petition and order attached to the original commission will be suffi, 
cient authority. 


(b) Petition to set aside commission: 


To the Judge of Probate for the county of . 
, of, ete., respectfully represents, that , the commis- 
sioner heretofore appointed upon the estate of slate of in 
said county, deceased, [state what has been done under the commission, if 
any thing, or that nothing has been done under it, and why the commissioner 
cannot or should not act,] and that it is fit, proper, and necessary that said 
commission be setaside and a new one issued. 

Your petitioner is [state his interest]. 

Wherefore he prays that said commission heretofore issued to the said 
, may be set aside and a new commission be issued to some suitable 
person. 

Dated this —- day of 


, 18—, 


Notice to the commissioner or administrator unless a petitioner. 


P, 29, 8.12. Upon, etc., it is decreed that the commission heretofore issued 
to the said be set aside anda new commission be issued to —— 
—, of : 


, Judge of Probate. 


(c) The new commission may be inthe usual form, inserting the words, 
‘a former commission having been set aside.” 

(a) A report under a new commission may be in the usual form. A report 
by One appointed to complete unfinished business may be as follows: 


To the Judge of Probate for the county of 


Having first been duly sworn, as will appear by the certificate on the back 
of the foregoing commission I proceeded to complete the duties required by 
said commission [state what notice he gave if any; see ante, p. 128, 8. 1, 
({c)], and herewith present a list, etc., etc. 


14. Report. At the end-of the time limited in the 
commission, the commissioner shall make his report to 
the probate office, and present a list of all the claims 
presented for allowance, and the amount allowed thereon. 
—id.s. 14. Sees. 1, (c), p. 128, and s. 18, (d), ante. 

15. Correction or ERRORS. At any time before the 
decree of distribution, any errors’ happening in the re- 
port may, by leave of court, be corrected by the commis- 
sioner; but no claim shall be diminished without notice 
to the creditor or his agent, nor increased without notice 
to the administrator; and any new claim,’ not exceeding 
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twenty dollars, may, with the consent of the administrator, 
be inserted, provided it shall appear to the judge of pro- 
bate that such claim has not been presented to the com- 
missioner through accident or mistake. — id. s. 15, 


(1) To the Judge of Probate for the county ot $i 
The undersigned, commissioner upon the estate of , late of ; 

in said county, deceased, respectfully represents, that by an error in his re- 

port [the claim of ——, as allowed is put at the sum of dollars, 

instead of dollars, which is the proper sum, and the claim of ——— ; 

amounting to ——— dollars, which was presented and should have been 

allowed, was disallowed, or was omitted in the report, as the case may be.] 
Wherefore your petitioner prays for permission to correct said errors. 
Dated this —— day of ———, 18—. 


Notice to the administrator or creditor, as the case may be, as ante, p. 26, s. 9. 


P. 29, s. 12.. Upon, ete., it is decred that the prayer of said petition be~ 
granted. 


, Judge of Probate. 


As authorized by the foregoing order, I correct my report as follows: 
[State the correction. ] 
Dated this —— day of 


, 18—. j 
, Commissioner. 


To the Judge of Probate for the County of 


The undersigned, respectfully represents, that ——, late of —~—, in 
said county, deceased, at the time of his decease was, and his estate is justly 
indebted to him, in the sum of ——— dollars, according to the account and 
specification hereto annexed, but by reason of [state why it was not pre- 
sented to the commissioner,] said claim was not presented to the commis- 
sioner, who has iade his report to the probate office’of said county; but two 
years have not elapsed since the date of the original commission. 

Wherefore your petitioner prays that said claim may be inserted in the list 
of claims allowed against said estate, the same being a just claim, and hay- 
ing failed of being presented to said commissioner, through said accident 
and mistake, 


Dated this —— day of ———, 18—. 
oh et IEG oe One EE He 
To note dated —-— , 18—, for $ signed by said deceased, and pay- 
able to said ——-— ——— or order, with interest, on demand, etc., ete. 


T consent to the insertion and allowance of the said claim. 
, Administrator. 


Decree and correction. 


Nore. — The petition, order, and correction may be attached to the commis- 
sion. There should be no erasures or interlineations in the original report.— 
See Digest, p. 38, 3, 151. 


16. ANY CLAIM OF THE ADMINISTRATOR against the 


estate shall not be examined or allowed by the commis- 
sioner, but the same shall be examined and allowed, if 


A ON tee 
_ mn ss - 


iy 


ae ee a ee ee ee eee ee 


=e 


tg 


d 


iis INSOLVENT ESTATES. 137 
just, by the judge, on the settlement of his administration 
account, and added to the list of claims; notice! of such 
claim being given in the citation to the heirs and others 
to hear such account. — id. 5. 16. 


(1) Such notice is indispensable. — 8 R, 52; 33 R. 117. 


17. Rererence. If such claim is contested by any 
heir or creditor, the judge, unless the parties agree in 
writing that he shall decide it, shall refer the same to one 
or more referees, whose report, when accepted by the 


judge, shall be final, and the amount allowed placed on 


the list of claims. —id. s. 17. 


(a) The oath required of other creditors may be required of the adminis- 
trator, and he may be allowed to testify as a witness in the discretion of the 
judge or referee as other claimants.— See ante, p. 130, s. 6. 

(b) The claim of the administrator having been reduced to writing in the 
form of an account against the deceased, or otherwise, the proceedings, when 
the claim is disputed, may be as follows: 

(c) The above claim is contested. 

[Signers.] 


It is hereby agreed by the parties that the judge of probate shall decide the 
above claim. 
Dated this ——- day of ———, 18—. 
—— —— .,, Administrator. 


Having given due notice to the foregoing parties and heard them, their 
allegations and proofs, and considered the same, I award and allow to said 
administrator, upon the above claim, the sum of ——— dollars. f 

Witness my hand, this —- day of ———, 18—. 


, Judge of Probate. 


(da) If not referred to the judge, instead of proceeding as in (c), ante, ref- 
erees must be appointed as follows: 


STATE OF NEW HAMPSHIRE. 


—— 58. Court of Probate. 
To, etc., in said county: © 

You are hereby appointed referees upon the claim of —-— ———, adminis- 
trator of the estate of —-— ———, late of , deceased, which is contested 


by —-— ———, of —-—. You will appoint a time and place of hearing, give 
the parties reasonable notice thereof, and make your report as soon as may 
be. 

If any party after due notice shall neglect to attend, you may proceed in his 
absence. 

Witness my hand and the seal of said court, this —- day of ———, 18—. 


, Judge of Probate, 


eat 
aoa ESTATES. 


; NOTICE. 
To —-—, of , in the county of. 


The undersigned having been appointed bye the ry of pide aye for said 
county, referees upon the claim of —-—, administrator of the estate of | 
, late of —-— deceased, will attend to the duties of their appoint- 
ment, at — in the town of , on the —— day of ———— next, at —— 
_o’clock, in the —noon, when and where you may appear and be heard it yor 
see cause. 

Dated this —— day of ———, 18—. 

5 [Signers.] 
REPORT. 
To the Judge of Probate for the county of ——— 

‘Pursuant to the above authority we notified the parties that we would | 
tend to the duties of our appointment at ——— in the town of ———, on the — 
day of ——— last, at o’clock in the ——noon, at which time and place we 
attended, and having heard said parties and their proofs, and considered the 

*same, we do award to the said administrator upon the said claim the sum of 
dollars. 

Dated this — day of —, ies 

[Signers.] 

If any party neglected to appear, after the words ‘we attended” insert 
but —-—, one of the parties, fuiled to attend, and having heard the other 
parties, etc. Also, in such case at the close of the report say: The evidence 
of notice to said —-—— is herewith returned. — See p. 113, s. 6, (e). 

Order of notice as ante, p. 26, s. 9, unless it is waived by the parties. 


Upon ete., it is decreed that the foregoing report be accepted, and that the’ 
sum of ——— dollars therein awarded to said administrator be added to the 
list of claims against said estate. 

——, Judge of Probate. 


Or, if not accepted: 

Upon considering the foregoing report, and the objections thereto, and due 
notice having been given to all parties interested, ‘itis ordered that said 
report be recommitted to said referees for the purpose of, ete.,” or “it is- (am 
ordered that said report be rejected, and that said claim be referred to, ete.” 

If rejected, a new rule will be issued. ‘ 

18. Prererrep ciarms. The expenses of administra- — 
tion, the necessary charges for the burial of the deceased, 
the allowance made. by the judge to the widow out of ae 
personal estate, and all rates and taxes shall be allowed. 

by the judge and first paid, giving preference to them in 
the order in which they are here placed. — id. s. 18. 

19. Lasv sickness. Claims for the last sickness of the 
deceased shall be designated as such in the commis-_ 
sioner’s report, and shall be paid in full, if the balance in 
the hands of ake administrator, after the payments before : 
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direeted are made, is sufficient; otherwise such balance 
shall be distributed ratably to such claimants in propor- 
tion to their respective claims. —id. s. 19. 

20. Drcrer or pistrisution. If after payment in full 
of the claims before mentioned any balance remains in 
the hands of the administrator, it shall be decreed to be 
distributed among the other creditors in proportion to 
their respective claims as allowed, or in full payment 
thereof, with interest. —id. s. 20. 

21. Wauat vo conrarn. Such decree shall contain the 


names of the creditors, the sums allowed them, and the 


sums they are respectively entitled to receive from the , 
administrator on such estate. 


(1) A petition for a decree of distribution may be as follows: 


To the Judge of Probate for the county of ———: 

The undersigned, administrator of , late of ———, in said 
county, deceased, prays for a decree of distribution, designating the persons 
to whom the balance in hands of said administrator shall be paid, and the 
sums to each respectively. 

Dated this —— day of 


, 18—. 


Notice by publication, ante, p. 28, s. 11. 

P. 29, 8. 12. Upon, ete., and it appearing that there is balance of dollars 
in the hands of said administrator, it is decreed that said balance be paid to 
the persons and in the sums following, to wit: 


Creditor’s name. Sums allowed by com’r. Sums to be paid by adm’r. 
Arthur Morton. $73.00, (interest) $2.00 $75.00 
Charles Davis. 58.75, (interest) 1.25 60.00 
Edward Farrar. 24,80, (interest)  .70 25.50 
$156.55 $3.95 $160.50 


T6 Martha Davis, widow of deceased, $100. 


To Charles Davis, son of deceased, 100. 
To Horace Davis, son of deceased, 100. 
$300. 

In all, $460.50. 


, Judge of Probate. 


; 
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22. Suconp account. The balance on any second or~ 
‘ further account rendered on such estate shall be distrib- 
ana uted in like manner, until the creditors have received the 

sums allowed them in full, with interest, if the estate be 
sufficient. —id. s, 22. 
a 23. Huerrs anD Leaaters. If any thing remains after 
arr payment of the preferred claims, the debts due from the 
_ estate, and for the support of the children, if any, under 
seven years of age, such residue shall be distributed 
among the legatees or heirs according to law. —id.s, 23. 

24, COMMISSIONER’S Pay. The administrator shall pay 
a the commissioner a reasonable compensation for his ser- 
-._-viees, which shall be allowed by the judge on settlement — 
of the account of administration, — id. s. 24. 

25.. Ir pxuaustep. If the estate of any person de- 
ceased, after deducting the allowance made to the widow, 
shall be expended in defraying the expenses of the last 
sickness and funeral of the deceased and expenses of 
administration, the administrator, on settlement of his 
account and due notice to the heirs and others interested 
in the estate, shall be wholly discharged,’ by decree of the 
judge, from all claims of the ereditors against the estate, 
without other proceedings. — id. s. 25. 


To the Judge of Probate for the county of —-—: 


The undersigned, administrator of , late of, in said county, 
deceased, represents that the estate of said deceased, after deducting the 
allowance to the widow, has been wholly expended in defraying the expenses 
of the last sickness and funeral of the deceased and expenses of admin- 

_istration. 

Wherefore your petitioner prays for a settlement of his account of admin- 
: ; istration, and a decree wholly discharging him from all claims of creditors 
oR) against said estate. 
wibby fs Dated this —- day of ———, 18—. 


Notice as ante, p, 28, 8. 11. 


P. 29, s. 12, Upon considering the Roregotne petition, due notice having 
been given to the heirs and others interested in the estate, it appears that the — 
estate of said deceased, after deducting the allowance made to the widow, 
has been wholly expended in defraying the expenses of the last sickness and 
funeral of the deceased and expenses of administration, $ 


Was ateton 
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It is therefore decreed that said administrator be wholly discharged from 
all claims of the creditors against said estate. 


, Judge of Prebate. 
(1) Fraud will render such a decree of no account. — Digest, p. 377, s. 13. 


26. Non-Rusipents. In case administration be taken 
in this state on the estate ot any person who was at his 
decease an inhabitant of any other state, if such person died 
insolvent, his estate found in this state shall, so far as 
practicable, be so disposed of, by decree of the judge, that 
all his creditors, here and elsewhere, may receive an equal 
share in proportion to their respective debts. —id. s. 26. 
* 27. CLAIMS ALLOWED IN OTHER states. If it is made 
to appear to any judge of probate that claims have been 
duly proved! against said deceased person in any other 
state, he shall receive a certified list of such claims, when 
perfected in another state, and add the same to any list 
of claims which may have been proved within his own 
jurisdiction against said deceased person, so that he may 
make a just distribution of the property found in this state 
among all the creditors. —id. s. 27. 

(1) There may be a petition to the judge as follows: 


To the Judge of Probate for the county of —-—: 


, of, etc., represents that , upon whose estate admin- 
istration has been granted by said judge to, etc., was, at his decease, an in- 
habitant of the town of , in the county of ———, and state of ———, and 
died insolvent, and that the said —-—— is a creditor of said deceased, 
for the sum of —— dollars, and his claim has been duly proved and allowed 
[state by whom, when and where], anda certified list of said claim so allowed 
is herewith presented. 

The said has [state what he has received, if any thing, or is 
likely to receive elsewhere]. 

Wherefore your petitioner prays that his claim may be added to the list of 
claims which have been proved against the estate of said deceased, in said 
county of , and that he may take a just proportion in the distribution o¢ 
the property of the deceased, found in said aie of New Hampshire. 

Dated this —— day of , 18—,. 


Notice as ante, p. 28. s. 11. 

P, 29, 8. 12. Upon, etce., itis decreed that the sum of ——-— dollars be added 
to the list of claims against the estate of said deceased, upon which the said 
shall take a just proportion in the distribution of said estate. 

, Judge of Probate. 


aye 
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Oc ee 
Nore, —See 35 R. 502. The judge will still Have newor over athe subject: until 
after a decree of distribution, and by such decree determine the sum to be 
paid. There should be a copy furnished of the entire proceedings elsewhere 
in relation to the claim, and evidence as to the condition of the estate | and itan 
indebtedness. 


28. Ir no reciprocity. The provisions of the two pre-— 
ceding sections shall not extend to creditors resident in 
any other state, unless it be shown that the property of 
such deceased person there found is by law to be equally ea 
apportioned among the creditors residing in this state, and 
others, according to their respective debts, upon a like 
certified list of claims allowed in this state. —id. s. 28. 


(a) As to the circumstances under which debts due from non-residents and rs 
personal property elsewhere will be assets here, see p.94, 8. 2,(1). 


29. ACTIONS AGAINST INSOLVENT ESTATES. No action — 
shall be commenced! against an administrator after the 
f estate is decreed to be administered as insolvent. Actions — 
and suits at law or in equity against said administrator or — 
the deceased, commenced before such decree and then 
a pending in court, may be referred to a referee under sec- 
tion ten of chapter two hundred and thirty-one of the | 
General Laws. The judgment of the court upon the 
e award of the referee, if in favor of the creditor, shall be 
ai certified to the judge of probate, and the amount recovered _ 
ne: by the creditor, including costs, shall be added to the list . 
ay: of claims, as in case of appeals from the commissioner, 
provided, however, that nothing herein contained shall be” 
construed to acorns either party of the right of trial by | 
jury. — Laws of 1881, ¢. 34. 


: ker (1) This is a material and beneficial change from the law which requires — 
pending suits to be dismissed and the creditor to begin anew. 
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CHAPTER XY. 


APPEALS FROM COMMISSIONERS, 


1. By creprror. Any creditor dissatisfied with the 
decision of the commissioner upon any claim by him ex- 
hibited may appeal therefrom, by petition to the judge, 
filed in the probate office within thirty days after the accept- 
ance of his report, and shall jfile therewith a declaration! in 
proper form upon his claim. —G. L. c. 200, s. 1. 


_ (1) The declaration required by sections one and five may be that the de- 
ceased, at the time of his death, was, and his estate is, justly indebted to the 
plaintiff in a given sum, according to the account and specification annexed. 

Upon such a declaration the plaintiff may introduce any evidence that 
would be admissable in any form of suitupon the claim presented to the 
commissioner; and the general issue may be that said estate is not indebted 
to the plaintiff as by him alleged. — Act of June 24, 1870; G. L. ¢. 200, 88.18, 19. 

(a) A failure to appeal and file a declaration within the thirty days is fatal 
unless the objection is waived, or the case comes within s. 17, post; Digest, p. 
41, ss. 55, 56. 

(b) When an appeal has been duly taken and entered in court, the declara- 
tion is open to amendment as in other cases, — 42 R. 246, 254; 45 R. 589; Digest, 
p. 42. 8. 69. 

(c) An appeal by a creditor may be as follows: 


To the Judge of Probate for the county of —-—: 


—— of, etc., represents that he is a creditor of ——, late of 
——, in said county, deceased, and presented his claim to the commissioner 
upon his estate, who has [wholly disallowed said claim, or who has allowed 
the sum of ——— dollars only on said claim, as the case may be.] 

Your petitioner is dissatisfied with the decision of said commissioner and 
appeals therefrom, and herewith files a declaration upon his said claim, and 
prays that the same may be allowed in full against said estate. 


Dated this —— day of ———, 18—. 
(d) ——— 3s. Court of Probate. 
——§ —— y. —— , Administrator of —— 


The plaintiff says that said deceased, at the time of his death was, and his 
estate is, justly indebted to said plaintiff in the sum of — dollars. 
according to the account and specification hereto annexed. 

Dated the — of » 18—. 

} 


C.D, to A. B., Dr. 


18—, Jan. 1, To one ton of hay, $15.00 
18—, Oct. 1. To balance due for goods sold and money collected by 
said C. D. as a member ofthe late firm of A. B. & Co........... 500.00 


To the value of sundry goods, to wit, etc., converted by said C. D. 
in 18—, belonging to the plaintiff, and interest thereon........... 700.00 
To amount of the note of said C. D., dated, etc., etc..........6..0. $ 


~ (e) Where a claimant upon a probate bond appealed, it was held that he 
‘might amend the appeal by making the judge of probate the nominal plain- A 
tiff. — Prescott v. Farmer, 59 R. 90. 
: An indorser cannot appeal in his own name from the disallowance ofa /note 
presented by the indorsee in his name, — Foss y. Lord, 59 R. 529. <4 


2. Novick AND ENTRY oF APPEAL. The judge shall 
order! the administrator to be served with a copy of the 
petition and declaration, and the creditor shall enter his 
action at the next trial term? of the supreme court, and pro- 
‘duce attested copies of the petition, declaration, and order 
of notice, and evidence of compliance with such order. — 
id. s. 2. Digest, p. 42, 's..59. 


(1) The order may be as ante, p. 26, 8. 9. 

(2) What is meant by the next trialterm? If a creditor appeals within twelve 
days ot aterm, when is he to enter his appeal? Until some decision or further = 
legislation upon the subject, it will be prudent to enter the appeal at the very 
next term after the expiration of thirty days from the acceptance of the re- — 
port of the commissioner, and if held wrong, there will be an opportunity to a Py s : 
enter it at the term following. —See 35 R. 480; 14 R. 56; 15 R. 474; Smith’s r 
‘Probate Law, 131. 


3. IP THE ADMINISTRATOR IS DISSATISFIED with the 
~ allowance of any claim, he may appeal therefrom, by peti- 
' tion to the judge, filed in the probate office within thirty ; 
days after the acceptance of the report; and if the creditor 
_ or his agent or attorney is not present to take notice thereof 
the inde shall order notice thereof to be given to the - 


creditor. —id. s. 3. See s. 2, (2). npr 
; oe 
(a) Appeal by an administrator: 7 ia 


To the Judge of Probate tor the county of 


The undersigned, administrator of —-—, late of —-—in said county, de. a ty 
ceased, respectfully represents, that he is dissatisfied with the allowance of ¢ 3 
the claim of- , by the commissioner, and appeals therefrom, 

Wherefore your petitioner prays that said claim may be disallowed. 

Dated this —— day of , 18—. 


—-— — — 


Notice to the creditor unless present, as ante, p. 29, 8.9. Declaration by the 
creditor as ante, s,1,(d), and service of copy upon administrator.— Sees. 5,post. 


4, If ANY HEIR OR OTHER CREDITOR to an estate is dis- — 
satisfied with the allowance of any claim, he may appeal tf 
Ber: therefrom in the same manner! the administrator is author- 
pi ized to appeal, first filing in Me SH efieeg bond, to- 
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satisfaction of the judge, Gakdtaoned to iidomnify the 
estate from any cost or damage that may accrue in the 
prosecution of said appeal. —id.s. 4. Sees. 2, (2.) 


(1) And in the same time,jwithin thirty days (Graves v. Graves, 58 R. 24)’ 
and upon giving notice to the creditor in the same way as an administrator. — 
Varrelly. Varrell, 57 R, 208. 

(a) Appeal by heir or creditor: 

To the Judge of Probate for the county of —-—: . 

—-—, of, etc., represents that he is dissatisfied with the allowance of 


the claim of -—— ———, of, etc., by the commissioner of insolyency, upon 
the estate of ——-— , late of ———, in said county, deceased, and appeals 
therefrom. 


_ The said —-— is [‘‘a creditor,” “a son and heir”’] of said deceased, 
and has filed in the probate office of said county a sufficient bond conditioned 
to indemnify said estate from any cost or damage that may accrue in the 
prosecution of said appeal. 

Wherefore your petitioner prays that said bond may be approved and said 
claim disallowed. f 
- Dated this —— day of 


» 18—. 


Bond approved this —— day of ———, 18—. 


, Judge of Probate, 
Notice to the creditor as ante, p. 26,8. 9. Sees. 5, post. 


(b) The condition of this obligation is such, thatif the said ——— ——— shall 
indemnify the estate of —-— , late of —-—, deceased, from any cost or 
damage that may accrue in the prosecution of an appeal by the said 
— —, from the allowance of the claim of —~— ———, by the commissioner 
ot insolvency upon said estate, then this obligation shall be void. 

Signed, sealed, and delivered in presence of us: 


—— ——, [Seal.] 
—— ——, [Seal.] 
——, [Seal.] 


(c) A, who was allowed $500, appealed from the allowance of $46,500 to B, 
and the administrator appealed from the allowance to A. Upon motion by 
B, the appeal of A was stayed until itshould be determined whether he was 
a creditor. — Farr y. Williams, 47 R. 560. 

5. Ductaration. The creditor, being notified! of such 
appeal against him, shall file his declaration within thirty 
days thereafter, and serve a copy thereof upon the adminis- 
trator, and shall prosecute the same in like manner as if 


he himself had appealed. —id. 5. See ante, s. 1, (a). 

(1) Ifnot present in person or by his attorney or agent, and not notified, he 
is notin fault in not THING a declaration, nor is there: am appeal. — Varrell y. 
Varrell, 57 R. 208, y 


11 
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6. PRocrEepines upon. Upon such declaration, such 
pleadings may be made, issues joined, and proceedings 
had, as the court’ may direct or allow. —id s. 6. 


(1) If an auditor be appointed, there will be no right to go to the jury after. 
wards. — 45 R. 555; Digest p. 42, (g). 


7. Nua@iect To PROSECUTE APPEAL. If any creditor fails 
to enter his action or to recover judgment therein, his 
demand shall be forever barred, and whatever was allowed 
by the commissioner shall be struck’ from the list of 
claims. — id. s. 7. 


(a) To the Judge of Probate for the county of ———: 


The undersigned, administrator of ——, late of ,in said county, 
deceased, complains that, —— of ———, in said county, who appealed 
from the decision of the commissioner of insolvency upon said estate, has 
failed to enter his action in the supreme court as required by statute. 

Wherefore your petitioner prays that the sum allowed said —-— , by 
said commissioner, may be struck from the list of claims against said estate. 

Dated this —— day of ——-—, 18—, 


Notice to creditor as ante, p. 26, 8. 9. 


P. 29, s. 12. Upon, ete., it is decreed that the prayer of said petition be 
granted. 


, Judge of Probate. 


(1) If the administrator has filed a complaint for costs under section 8, for not 
entering the action, a judgment in his favor, certified to the judge of probate, 
will warrant the striking off the claim without further proceedings. 


8. Costs. The administrator shall recover costs, if 
the creditor fails to enter his acton, upon filing a com- 
plaint, or if the creditor appealing fails to recover more 
than was allowed by the commissioner. If the appeal was 
taken by the administrator, heir, or other creditor, the 
creditor appealed against shall be allowed his costs, if the 
amount allowed him by the commissioner is not reduced ; 
otherwise shall pay costs to the appellant. — id. s. 8. 

(a) STATE OF NEW HAMPSHIRE. — 


ss, Supreme Court. Term, 18—. 


C. D,, administrator of , late of ,» in said county, deceased, com- 
plains against R. B. of »in said county, that said R. B. appealed from 
the decision of the commissioner of insolvency upon the estate of said 
, by petition filed in the probate office for said county on the —- day of 
‘'——— last, but has neglected to enter his action in said court. 

Wherefore your petitioner prays for judgment against said R. B. for costs, 

C. D., 
By his Atty., ———_ ——— 


* ow} ane ee. % 
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9. ANY CREDITOR MAY BE ADMITTED TO DEFEND such ac- 
tion, with or without the administrator, giving such 
security for costs as the court may order. —id. s. 9. 

10. THE JUDGMENT OF THE SUPREME COURT SHALL BE 
CERTIFIED to the judge of probate, and the amount recoy- 
ered’ by the ereditor, including costs, shall be added to 
the list of claims, and the sum allowed by the commis- 
sioner, if any, struck therefrom. —id. s. 10. 

(1) The debt being made up as of the time of the expiration of the commis- 
sion.— Page v. Mitchell, 49 R. 

11. THERE SHALL BE NO REVIEW of any judgment ren- 
dered on an appeal from the judgment of a commissioner. 
—id.s. 11. 

12. Rererunce. If the creditor and party resisting his 
claim shall, within thirty days, agree before the judge to 
submit the disputed claim to referees, a rule therefor shall 
be granted; and their report, being accepted by the judge, 
shall be final. —id. s. 12. 

(a) In case of separate appeals a rule is to be granted if the parties to either 
appeal agree to a reference, but the other parties should have an opportunity 


to be heard upon the selection of the board. — Kingman vy. Judge of Probate, 31 
R. 171. 


(b) The proceedings may be as follows: 


To the Judge of Probate for the county of 


The partie s to the appeal from the decision of the commissioner upon the 
claim of against the estate of , late of , in said 
county, deceased, hereby agree to submit said claim to referees, and pray 
that a rule therefor may be granted. 

Dated this —— day of ———, 18—. 


[Signers. ] 
Notice to other appellants, ifany. See (a), ante. 


(c) STATE OF NEW HAMPSHIRE. 


88. Court of Probate. 


To S. W—, I. K—— and §. T., of , in said county: 

You are hereby appointed referees upon the claim of C. D., of , in said 
county, against the estate of , late of , in said county, de- 
ceased, which is resisted by A. B., of ———, in said county, administrator, [a 
creditor, a son and heir, etc.,] of said deceased. 

You will give notice for a hearing to said parties, (and (1) alsoto EH. F.and - 
G. H., of ,in said county), and make your report as soon as may be. 
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If any person so notified shall neglect to appear at the time and place ap- 
pointed, you may proceed in his absence. 
Witness my hand and the seal of said court, this —— day of 


ne= 


, Judge of Probate. 
Notice by referees as ante, p. 138, 8. 17, (d). 


(d) To the Judge of Probate for the county of 


Pursuant to the foregoing rule, we appointed a hearing at ,in said 
county, on the —— day of , instant (last], at —— o’clock in the —— noon, 
and gave notice (1) thereof as required by said rule, and having fully heard 
all parties who desired to be heard, and their allegations and proofs, we 
award to the said D. the sum of ——— dollars, [or ‘‘ we wholly disallow the 
claim of said C. D.’’] against the estate of said deceased. 

Our fees (which have been paid by ») are $ 

The costs (2) of before the referees, as taxed and allowed by us, 
are 3 

The costs of 

Dated this —— day of 


before the referees, as taxed and allowed by us, are $ 
, 18—. 


[Signatures.] 


NoTE 1.—If any party notified did not appear, the report will state that 
such party, naming him, was notified ‘‘as appears by the evidence of notice 
herewith returned, but did not appear.” 

NOTE 2.— The costs will be taxed as before a justice of the peace, 

Order of notice as ante, p. 27, s. 10. 

(e) Due notice having been given to all parties interested, and no sufficient 
objection appearing, the foregoing report is hereby accepted, and it is 
ordered that the sum of - dollars and cents, allowed to the said 
by said report, and also the sum of ——— dollars and cents, costs 
of reference, be added to the list of claims against said deceased. 


, Judge of Probate. 


If the claim of the creditor has been disallowed or reduced, the decree will 
be varied accordingly, and also state that the sum of dollars and 
cents, costs of reference, be allowed to said administrator against said 


13. AWARD, EFFECT oF. The amount awarded by such 
referees shall be added to the list of claims, and the sum 
allowed by the commissioner struck therefrom, and costs 
of reference may be allowed to either party by the judge, 
in his discretion ; if allowed to the creditor, they shall be 
added to the list of claims; if to the administrator,! the 
judge shall issue his warrant of distress therefor. — id. 
s. 13. 


(1) Although the word administrator only is used here, itis presumed that 
a watrant of distress may be issued in favor of a creditor or heir who has 
contested the claim, but perhaps in the name of the administrator, — 57 R. 210, 
Varrell vy. Varrell. 
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(a) A warrant of distress may be as follows: 
. STATE OF NEW HAMPSHIRE. 
38. - Court of Probate. 


To the Sheriff of said county or his Deputy, or any Constable of the town 
of , in said county : 
Whereas, D. C., administrator of 

deceased, at a court of probate held at 

, 18—, was allowed the sum of dollars and ——— cents, costs of re- 

ference against R. B. of said , whereof execution remains to be done. 
We command you, that of the money, goods, or chattels of the said R. B., 

within your precinct, you cause to be levied and paid to the said D. C. the 
aforesaid sum and your own fees [and for want of goods and chattels whereon 
to make distress, you may take the body of the said R. B., if within your pre- 
cinct, and commit him to the common jail, in said county, there to remain 
until discharged by paying said sum, and your fees and all lawful charges, or 
otherwise by due course of law, giving to the jailer an attested copy of this 
warrant, and certifying thereon your fees, and that you have taken the body 
of said R. B. for want of goods and chattels whereon to make distress]. 
Hereof fail not and make return of this warrant, with your doings thereon, 


, late of , in said county, 
» in said county, on the of 


at a court of probate to be holden at , in said county, on the —— of 
— next. 
Witness my hand and the seal of said court, this —— day of ———, 18—. 


, Judge of Probate. 


14. THE REMEDY oF ANY CREDITOR, AGAINST THE HEIRS 
OR DEVISEES! of any estate, upon any claim which could 
not be allowed by the commissioner because it depended 
upon a contingency which did not happen during the 
pendency of the commission, shall not be barred by any 
neglect to present the same to the commissioner. — id. 
g. 14. 


(1) This provision does not apply to legatees. — Digest, p. 13, 3.83. The heir is 
answerable to the extent of the personal as well as real estate, which has 
descended to him. — Hall vy, Martin, 46 R. 337; and see post, s. 16, (1). 


15. No suRETY OF ANY ADMINISTRATOR of an insolvent 
-estate shall be lable for the sum decreed to be paid to 
any ¢reditor, unless a suit therefor shall be commenced 
against him within one year from the making of the de- 
cree, if the creditor had notice thereof within six months 
after such decree. — id. 8. 15. 


16. CLAIMS NOT PRESENTED. All demands against any 
estate which might have been presented to the commis- 
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sioner and were not so presented, and all demands so pre- 
sented and rejected, and not allowed upon an appeal, shall 
be! forever barred. — id. 8. 16. 


(1) Yet, if the presentation within the time limited was prevented by reason 
of a fraudulent concealment of the cause of action by the deceased, a bill in 
equity will lie to obtain satisfaction out of the surplus, if any, in the hands of 
heirs and distributees, if commenced promptly after the discovery of the 
claim. — Banks vy. Fairbank, 49 R. 131. 


17. AMENDMENTS UPON APPEAL. In any appeal taken 
by an administrator, heir, or creditor, from the decision of 
the. commissioner of insolvency upon the estate of any 
person deceased, if the appeal is entered in good faith at 
the trial term of the supreme court to which it was taken, 
said court, in case of accident or mistake, may allow the 
creditor to file his declaration, or amend such as has 
been filed as in cases originally brought in said court. — 
id. s. 17. 
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LICENSE TO SELL REAL ESTATE. 


1. Wuewn atven. The judge of probate, on applica- 
tion of the administrator, may grant license for the sale 
of the real estate of any person deceased, or of lands pur- 
chased or set off to the administrator in payment of debts 
due to the estate, when the personal property shall be in- 
sufficient’ to pay the just demands* by law chargeable to 
the estate. —G. L. c. 201, 8. 1. 


(1) This is essential and should be stated in the petition. — Digest, p. 310, ss, 
157-160. But the decree not appealed from is conclusive upon the subject. — 
Hall v. Woodman, 4 R. 295. 

(2) This includes legacies (Digest, p. 310, s. 161) and debts barred by the 
general statute ot limitations, but admitted by the administrator, and appear- 
jng to be just. — Digest, p. 310, ss. 168, 164; ante, p, 119, s. 2, (a). 

Real estate devised by the deceased is not to be sold unless the rest of the 
estate is insufficient. — Smith’s Probate Law, 144; ante, p. 99, 5. 8. 

Upon an application for a license, the heirs may show that a judgment 
against the administrator is collusive, — Digest, p. 310, 8s. 155, 156. 


. 
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(a) Lands or goods conveyed by the deceased in fraud of his creditors may 
be sold as his estate when necessary for the payment of debts existing at the 
time of the conveyance, or afterwards if there was an actual intention to de- 
fraud, and expenses of administration. It is the better way to sell the prop- 
erty as his, and not merely his interest in the property, although the latter 
mode may be sufficient. — 51 R. 486. The decree of the judge of probate wil) 
conclude the grantee as to the debt of the administrator, but not as to the 
fraudulent character of the conveyance. —Cross y. Brown, 51 R, 486. It is the 
duty of the administrator of an insolvent estate, upon request of creditors, 
and bond of indemnity if desired, to proceed in some way, by suit or sale.— 
See p. 94, s. 2, (a). 

2. Reverstons. Such license may extend to the re- 
version of the homestead and widow’s dower, or to any 
interest in land whatever; but any other estate except a 
present fee shall be particularly specified® in the applica- 
tion, notice, and license. — id. s. 2. 


(1) The license need not specify the particular parcel to be sold, except when 
this becomes necessary in describing less than a fee. — Digest, p. 311, s, 174 
See s. 3, post. 

The license must follow the petition. — Verry v. McClellan, 6 Grey, 535. 


3. Sum To BE RAISED. The judge, in the license, shall 
fix the swm of money to be raised by the sale, and may, 
when he deems it expedient, specify the tracts or parcels to 
be sold. —id. s. 5. 


Prrition, FORM oF. A _ petition for a sale of real 
estate for the payment of debts may be as follows : 


To the Judge of Probate for the County of ———: 

The undersigned, Mee BEDS ———., late of ———, in 
said county, deceased, represents that the personal prop- 
erty of said deceased is not sufficient to pay the just 
demands by law chargeable to the estate, but he died 
leaving real estate situate in, etc., [' not] exceeding two 
hundred dollars in yalue and described as follows: [? In- 
sert a general or particular description, as may be deemed 
expedient.] 

The whole of said real estate is more than sufficient for 
the payment of said demands, but the same is so situated that 
no part thereof, sufficient for such payment, can be sold without 
injury to the persons interested therein.* . . 
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Wherefore your petitioner prays that he may be licensed 
to sell the whole of said real estate, including [the 
dower and homestead‘, the widow assenting, and] the re- 
versions of dower and homestead tothe amount of dollars. 

Dated this day of ———, 18—. 


(1) State whether the land exceeds $200 in value. 

(2) A particular description is not in general advisable, if there is more 
than one parcel to be sold. Care should be taken that the general description 
is broad enough to include all the land intended to be sold, and that the par- 
ticular description when inserted shall be accurate, but not too minute. —See 
(a), 8. 11, post. 

(3) A petition for the sale of the whole, instead of a sale to a certain amount, 
will inelude the words in italics and omit those in small type, and vice versa. 

(4) If there is no dower or homestead the whole clause can be omitted, al- 
though it can do no particular harm to insert it in printed forms. — See s. 6, 
(a), post. 


Notice if above $200, as ante, p. 27,8. 10. (See 55 R. 
486.) 

P. 29, s. 12. Upon, ete., it is decreed, that the prayer 
of said petition be granted. 


STATE OF NEW HAMPSHIRE, 


88. Court of Probate. 


To —— ———, of — , in said county, ——— of 
, late of ———, in said county, deceased. 


Upon taking the oath required by law, you are licensed 
to sell at public auction, ete., ete., (following the petition 
and decree.) 

“Witness my hand and the seal of said court, this —— 
day of —, 18—. 


, Judge of Probate. 
T) AUB: ete:,/as t's. 10; post. 


,18—. Then the above oath was taken 
by the said ——— ———. Before me, . 


58, 


—, Justice of the Peace. 


Return of sale as post, p. 158, s. 13, (a), 
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(a), If the interest is less than a fee, after proceeding as in the general form 
to the words, ‘‘ described as follows,” say, ‘‘ being the reversion in a tract of 
land situate in said , bounded, ete., of which one C. D., of, etc., was owner 
for life, and said deceased the owner of the reversion,” and so of any other 
interest less than a present fee. _ 

Wherefore, etc., etc. 


4. Or THE wHoLe. If the real estate is so situate that 
a part thereof cannot be sold without injury to the per- 
sons interested therein, license may, on application, be 
granted to sell the whole, though it may be more than 
sufficient for the payment of said demands. —id. s. 3. 
See s. 3, ante. 

5. TimBeR AND woop. The judge may grant license 
to the administrator to sell the timber or wood growing 
or standing on any real estate of the deceased, whenever the 
sale thereof, separate from such real estate, shall be bene- 
ficial to the persons interested ; and such timber or wood 
shall be deemed real estate. — id. s. 6. 


(a) The petition will allege the insufficiency of the personal property, as 
ante, 8. 3, and “that said deceased left a parcel of land in the town of —-——, 
[describe it] on which is standing and growing a quantity of wood and tim- 
ber, the sale of which, separate from the real estate, would be beneficial to 
the persons interested therein. Wherefore your petitioner prays that he may 
be licensed to sell the wood and timber upon said land. 

Dated, ete. : ! 

Notice, decree, and license as in s. 3, ante, making the necessary changes in 
the license. 


6. HomEstEAD AND DowER. When it shall be neces- 
sary to sell real estate for the payment of debts, the judge, 
on application of the administrator, with the assent! of 
the widow, if any, may grant license for the sale ofthe 
whole real estate of the deceased, including the homes) 
stead and widow’s dower, and the reversions thereof. — 
id. 8, 15. 


(1) The widow may signify her assent by signing the petition; or she may 
assent as follows: 


To the Judge of Probate for the county of 


The undersigned, widow of ——-— ,» late of ———, deceased, assents to 
the granting of the foregoing petition, [or assents to the granting of the peti- 
tion of , of ———, late of ———, deceased, for a license to sell real 
estate, including the homestead and widow’s dower,] and will receive her 
share of the proceeds to be estimated by said judge. 

Dated at , this day of —, 18—, 


—— —-—, Administrator. 
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ae 7. Estimate or. The widow and minor children re- 
: spectively shall be entitled to shares of the proceeds of 
the sale under such license, equal to the present value 
of the homestead and dower in the real estate sold, to be 
estimated by the judge according to their ages; and the 
residue thereof, after paying debts and expenses of admin- 
_ istration, shall be distributed to the heirs of the deceased 

as the real estate would by law have descended if there 
os. had been no widow or minor children. —id. s. 16. 


(a) Their shares are to be estimated on the present value, and their expec- 
tation of life, by the rules for determining the eon value of annuities, — 
See c. 27, post. 


8. BonD BY HEIRS OR DEVIsEES. No such license shall 

be granted if the heirs or devisees will give to the judge 

i a bond' with sufficient sureties, for the payment of such 

just demands, and to indemnify the administrator there- 
from, — id. 8, 4. 


= (1) The bond may be given by any heir or devisee (Digest, p. 311, s. 175); 
and it may be conditioned as follows: ‘ 

The condition of this obligation is such that if the above obligors shall pay 
the just demands by law chargeable to the estate of —-— ——, late of ———, 
in said county, deceased, and indemnify his administrator therefrom, then 
this obligation shall be void. — See ante, p. 30, 8. 2. 

(a) It was held in Robinson vy. Leavitt, 7 R. 84-88, (Richardson, Chief Justice» 
dissenting,) that after such bond has been given, creditors have no claim 
upon the administrator and must resort to the bond. 

(b) Where a bond is given by a part only of the heirs or devisees, those who 
sign and pay cannot sue those who do not sign for contribution. But if any 
debt so paid is secured by a mortgage, they may hold as assignees until the 
other heirs contribute their just proportion of the debt. —Jenness v. Robin- 
son, 10 R. 215. 

(c) Whe heirs may sometimes obviate the necessity of a sale of real estate, 
’ uthorizing the administrator to collect the rents and appropriate them 
oe the payment of the debts. — Smith’s Probate Law, 146. But the mere oceu- 
‘ pation of the land by one of two administrators, who is also one of the heirs, 

without paying rent or charging himself with rent, is no bar to the granting 
; of a license to sell the land. — Palmer y, Palmer, 13 Gray, 326. Such an agree- 
rie ment as indicated above may be as follows: ‘ 
‘a To obviate the necessity of a sale of the real estate of , late of, 
etc., deceased, for the payment of his debts, it is hereby agreed that his ad. 

- -ministrator may and shall receive the rents and income of said real estate, 

nt to the amount of ——— dollars, if so much shall be necessary, and appropri- 
\ ate them to the payment of said debts, and shall be allowed a reasonable 
rar’ compensation for his trouble and expense; to be eho by the judge of 
ae probate. 
i Dated this —— day of ——-—, 18—. ag ee, 
> “[Heirs, ete.) D 
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9. BonD BY ADMINISTRATOR BEFORE SALE. The judge, 
either before or after any license to sell real estate is 
granted, may require from the administrator a bond, with 
sufficient sureties, to account! for the proceeds of the sale 
in such manner as the judge shall order. —id. s. 7. 


(1) See ante, p. 86, s. 18, (a). 


The condition of this obligation is such that if said administrator shall ac- 
count for all proceeds of any sale or sales of the real estate of said deceased 
under license from the probate court of said county, in such manner as the 
judge of probate for said county shall order, then this obligation shall be 
void. 
~ (a) It has been held that where a new bond has been required before sale, 
the administration bond will not be answerable for the proceeds. — Robinson 
v. Millard, 133 Mass. 236. 


10. OatH oF ADMINISTRATOR. The administrator be- 
fore proceeding to act under any license, shall take the 
following oath : — 

“7, ——— , do solemnly swear that in disposing 
of such estate of ———— ———,, deceased, asI am licensed 
to sell, I will use my best judgment in fixing and advertis- 
ing the time and place of sale, and will exert my utmost 
endeavors that the same shall be sold in such manner as 
will be of the greatest advantage to the persons interested 
in said estate, without any sinister or selfish views what- 
eyer. So help me G'od.” 

A certificate’ of such oath shall be filed in the probate 
office before the settlement of the aecount of administra- 
tion. — id. s. 8. 


(1) The certificate having been lost a new license was granted; but it does 
not appear that the purchaser objected. — Willson vy. Bergin, 28 R. 96. 


11. SALE AND DEED TO PURCHASER. Every such sale 
shall be made at auction, and the administrator so author- 
ized and sworn, and having so advertised and sold, may 
execute and deliver a valid conveyance of the estate sold 
to the purchaser. — id. s. 9. 


(a) Although the advertisement may be general, the sale and deed should 
be definite, and the land clearly designated by metes and bounds or other 
sufficient description. 


r 


if the adjoining owners are known, ‘and ie boundaries uncertain, the de- 
poe scription may be as bounded on the north by land of ‘A. B., etc., which will _ 
‘ carry the line to the line of that land, wherever it is. If the title is by deed, 
_ give a general description and add, “ being the same land conveyed to said 
deceased by —-— ———,, by deed dated ———, 18—, and recorded in the Regis- 
try of Deeds, vol. — p. —, to which reference is made for a more particu- 
- lar description.” 


_ (b) A sale of more Jand than the deceased had title to will not detent the — 
_ sale so far as he had title. 
And it is conceived that the sale of the whole interest as a present fee, will 
enable the purchaser, as in case of the levy of an execution, to hold any inter- 
est of the deceased in the land. — See Digest, p. 371, ss. 157, 158. But unless 
the land is thus sold as unincumbered, the particular interest less than a fee 
must be correctly stated. — See s. 2, ante. 


(c) The advertisement may be as follows: 


ADMINISTRATOR’S SALE OF REAL ESTATE. 


By virtue of a license from the judge of probate for the county of ———, the 
subscriber will sell at public auction, on the ——- day of —-—— next, at — 
o’clock in the —noon, at , in the town of , certain real estate of —-— _ 
——, late of ———, in said county, deceased, being [describe the land to be 
sold, and the interest if less than a present fee] or so much thereof as will 
amount to the sum of —-— dollars, and including the reversions of homestead 
and widow's dower [or ‘including the rights of homestead and widow’s 
dower and the reversions thereof,” if such is the license]. 

Conditions (1) made known at time and place of sale. 

Dated this —— day of ———, 18—. 

, —— —-—, Administrator. 


If sale is to be made of the whole, omit the words in italics. 


_ Nove 1.—It may, if deemed expedient, be one of the conditions, that the 
bidder, if the property is struck off to him, shall, before the adjournment, 
pay a sum named, which shall be forfeited if he neglects or refuses to com- 
plete the purchase; and that in default of such payment his bid shall be 
rejected. ; 


(ad) The deed may be in form as follows: 


Know all men by these presents, that I, —--— ———, adminis- 
‘trator of —-— ———, late of ———, in the county of ———, deceased, by 
virtue of a license from the judge of probate for said county; and in con- 
sideration ot the sum of —-— dollars and —-— cents, to me paid by 
—-, of ——, the receipt whereof I hereby acknowledge, do sell and con- 
vey to the said —-— —~—, and his heirs, certain real estate of said deceased, 
. to wit, [describe the land ang the interest sold, if less than a fee,] with all — 
privileges and appurtenances to the same belonging, and including the re- 
versions of homestead and widow’s dower [or “ including the rights of home- 
stead and widow’s dower, and the reversions thereof” if such be the fact]. 


Witness my hand and seal, this —— day of —-—, 18—. 
; [Seal.] 


a 7 Signed, sealed, and delivered 
in presence of us: 


> 


—— 58. ,18—. Then the said —— - acknowledged the fore-! ae = 
Y dita instrument, by him signed, to be his pee act and eon’ 5 ‘ 
. Berane me, . 


. 
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(e) The deed is not rendered invalid by a misrecital of the time when the 
license was granted, if it shows that the sale was under the true license. — 
8 Met. 355,2 Cush. 184. It need not be signed by the grantor as “ administra” 
tor,” if the capacity, in which he conveys, appears in any part of the deed. — 
Kingsbury v. Wild, 3 R.30. Itneed not recite that the sale was at public auc- 
tion, nor that the grantee was the highest bidder,—id. It need not contain 
any covenants. If covenants are inserted and broken, the administrator will 
be personally liable upon them. —14 R. 399; 8 Mass. 201. 

The deed of an administrator, purporting to convey ‘all the right which 
T. B, (the intestate) had at the time of his decease, in certain land,” will pass. 
the land although the intestate had conveyed; the conveyance by him being 
made to defraud creditors. — Kingsbury v. Wild, 3 R. 30. 

(f) A purchase of real estate, by an administrator in person or by an agent, 
ata sale by him under a license by a probate court, and a subsequent con- 
veyance by him to a third person, will not give a valid title. The sale will 
not be absolutely void, but voidable only by those interested in the estate. 
The heirs may severally avoid the sale, each as to his own share. — Remick y. 
Butterfield, 31 R. 70, 80. 

But if the land is subsequently sold to a bonayide purchaser, who has no 
notice that the purchase at the administrator’s sale was for his benefit, such 
bona-fide purchaser will hold it against the heirs, and they must seek their 
remedy upon the bond. — Blood v. Hayman, 13 Met.231; Wyman v. Hooper, 2 
Gray, 141. See Digest, p. 130, s. 68. The same rules apply to sales by guardi- 
ans.— Smith’s Probate Law, p. 151. 

(g) Entry upon, and possession of, a farm under a deed from an adminis- 
trator, will, as against a stranger to the title, give title toa right of way ap- 
purtenant to the farm, notwithstanding the proceedings of the administrator 
may have been irregular. — Cheswell v. Chapman, 38 R. 14,20. But asale with- 
out a deed, gives no color of title. —Livingston y. Pendergast, 34 R. 544. 


12. FRavpULENT conpUcT in the sale of real estate, 
misappropriation of the proceeds thereof, or refusal to 
account for the same, shall be a breach of the adminis- 
trator’s bond. — id. s. 12 

13. Rerury.. Every person duly licensed by the judge 
in any county to make sale of any real estate, shall, within 
one year after such sale, return, with said license, to the 
probate court, an account of such sale, with an aftidavit 
of the times, places, and manner of giving such notice, 
subscribed and sworn to by himself or any agent he may 
have) employed to give such notice; and if navonnd as 
sufficient by the judge, said account and affidavit shall be 
recorded, and such record or a certified copy thereof shall 
be prima-facie evidence that such notice was duly given. 
—ids. 19. 


(a) This provision is important and should be carefully followed unless a, 
decree is obtained under s. 14, 


} 


A return under section 13 may be as follows: 44 fo . 
To the Judge of Probate for the County of ——— : 


Having been duly sworn, I gave notice as required by 
the Pteains license, and on the day of ———, 18—, 
at -o’clock in the noon, at ———,in the town of 
——, the time and place advertised, I sold at public 
auction, [state what (see note 1)] to ———'———, for — 
the sum of ——— dollars, he being the highest bidder for 
the same, and I have executed to him a deed of said real 
estate. (See note 2.) 

Dated this day of ———, 18—. 


, Administrator. 


Nore 1.—If the real estate sold is described in the license, and the sale is Ars ¥ 
of the whole, it is sufficient to say, ‘‘I sold at public auction all the realestate = = 
described in the foregoing license.” Butin other cases say as follows: I sold | ty 
at public auction “certain real estate situate in the town of ——, bounded 
and described as follows: [insert] including the reversion of homestead and _ ¥, 
widow’s dower” or “including the right of homestead and widow’s dower, 
and the reversions thereof,” or otherwise according to the facts, The descrip- 
tion in the return of sale should correspond with the description in the deed, 
and both, with the land and interest advertised and sold, although the adver- 
tisement may be general. 

NoTE 2.—If other real estate was sold, say, I also sold at public auction, at 
said time and place, certain real estate situate, etc. 


AFFIDAVIT OF NOTICE. 


I certify that on the —— day of ———, 18—, I posted advertisements of the 
foregoing sale, at ———, and at ewe public places in the town of —-— 
[‘*and at other public places in said forany or “and I caused a like advertise- 


ment to be published in the ——-, in the issues of that paper, of, etc.’’] 
ss. ,18—. Then the said ——— made oath that the above certifi- _ 
cate by him signed is true. 
Before me, 


——,, Justice, of the Peace. 


Received this —— day of , 18, and approved as sufficient. ‘ x 


——, Judge of Probate. 


Nore 3.—In order to secure a proper notice it would seem advisabletore- 
quire the affidavit to state at least two public places definitely. The adver- 
mements should be returned to the judge for inspection. They will not be 
recorded nor necessarily kept on file. : 


14. Drcrzs or Facts proven. Any administrator, — 
purchaser, or person interested may petition the Judge toe 
te the evidence’ of any cae set forth i in such : 


petition relative to any proceeding connected with such . 
administration, and the judge, after due notice, may de- | 

eree that all or any of said facts are proved, and such ; 

decree shall be conclusive evidence of those tacts. — id. s, 

13, (a). See ante, s. 13. 


(a) The facts specially important to be perpetuated are those not of record 
- as indicated in the following: 


To the Judge of Probate for the county of 


The undersigned represents that the following facts appear from the records 
of the probate court for said county, and the evidence herewith presented: 
On the — day of ,18—, A. B., administrator of C, D., late of in 
. Said county, presented to the judge of probate for said county a petition for 
the sale of real estate of said deceased. Due notice was given of said petition 
to all persons interested, by publication in the , in the issues of that 
_ paper of and and At the court of probate holden at 
of Fon , it was decreed that the prayer of said petition should be granted’ 
_ On the same day a license in accordance with said decree was issued to said 
administrator, and he on ——— at ———, before proceeding to act under said 
license, took the following oath, before ——, a justice of the peace for 
said county. [Insert the oath.] Having been thus duly licensed and sworn, 
‘said administrator published an advertisement for the sale of said real estate 
and other property, in the ———,, in the issues of that paper of, [state them] 
which, so far as relates to said real estate, was as follows: [Insert, omitting 
_ the other property.] Andon he posted a like advertisement at 
and a ——, two public places in said —-— of —-—; and said advertisements 
_ remained so posted until the time of sale as notified. And on the —- day of 
, 18—, at o’clock in the ———noon, at , in the of : 
the time and place advertised, said administrator sold at public auction to 
{your petitioner] ———,, he being the highest bidder for the same [state 
or describe what was sold], for the sum of , and executed to him a deed 
of said real estate, and on the —— day of ———, 18—, made return of said sale 
as required by law. 
Wherefore your petitioner prays that the evidence of the foregoing facts 
may be perpetuated, and all the same decreed duly proved. 
Dated at , this —— day of ———,, 18—. 


Notice and return as ante, p. 27, 8. 10. 


P, 29, 8.12. Upon, etc., it is decreed that all the matters see in said peti- 
tion are proved. 


—— ——, Judge of Probate. 
15. Lruiration oF Two years. No license shall be 
available to sustain any sale made by any administrator he 
under the same, unless made within two years from the 
granting thereof. — id. s. 14. ; hea 
16. WHEN ANY PERSON DECEASED HAD CONTRACTED in yal 
rs writing to convey real estate, and the party contracted 
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with has performed, or is ready to perform, the condition 
of such contract, or if the contract were verbal, and the 
party contracted with has performed or partly performed 
the conditions of the contract on his part, the judge may 
license the administrator to make such conveyance as the 
deceased, if alive, would be bound to make. — id. 8. 10. 


(a) To the Judge of Probate for the county of —-—: 

A. B., administrator of ——-— ———, late of , in said county, and C, D. 
of ———, represent that said deceased, on the —— day of ———, 18—, contracted 
in writing with the said C. D. |State the substance of the contract according to 
its legal effect, but the particulars of the contract need not be stated. — Parker 
v. Jackson, 56 R. 364]. 

Said C. D, has performed [is ready to perform] the conditions of such con- 
tract. Wherefore your petitioners pray that said administrator may be 
licensed to convey said real estate to said C. D. [upon his performing” 
the conditions of said contract.] 

Dated this —— day of ———, 18—. 


{Signers. ] 


If the contract was verbal, instead of the words in italics say ‘‘ made a ver- 
bal contract,” etc., and after the description of the premises say: “Said C. 
D. has performed the conditions of such contract [has partly performed the 
conditions of such contract by, ete.]. Wherefore your petitioners, etc. 

Notice and return as ante, p. 27, 8. 10. 


P. 29, s. 12. Upon, ete., it is decreed that the prayer of said petition be 
granted, 
Deed as in s. 11, (d), p. 156, ante. 


, Judge of Probate. 


17. Unprer a witt, When it shall appear by the will 
of any person deceased to have been his intention that his 
executor should dispose of his real estate for any lawful 
purpose, the judge may license the administrator to sell 
the same for the purpose and in the manner intended by 
the testator. — id. s. 11. 


(a) To the Judge of Probate tor the county of 


The undersigned, administrator of —-— , late of ———, in said county, 
deceased testate, represents that, in and by the last will of said deceased, 
which has been duly proved and allowed by the Judge of Probate for said 
county, it was provided and intended that the executor of said will should 
sell and dispose of [describe the land and state the disposition to be made of 
it, as stated in the will.] 


sone? prays that he may be licensed fatate, the disposi- 
ing the purpose and disposition intended end said testator. 
‘ of ———, 18—. 


f ef 
rn tion desired] such 
 * Dated this — 


2 


Notice as ante, p. 27, s. 10. 


(aa 


P. 29, s. 12. Upon, etc., it is decreed that the prayer of said petition’ be 
granted. 
_—— —-—, Judge of Probate. 


Deed as p. 156, (d), ante. 


18. Foreran ADMINISTRATOR. Upon application made ‘ 
by any executor or administrator appointed in any other ‘ae 
state, whose testator or intestate owned lands in this 
“state, to the judge for the county in which such lands lie, 
said judge, upon receiving satisfactory evidence of his ap- 
—-pointment, may license! him to sell and convey such 
___ lands as if he had been appointed in this state; and he 
shall give bond, with sufficient sureties a et in this 
“state, make oath, and in all respects be entitled to the 
same rights and subject to the same liabilities as if ap- 


pointed in this state. —id.s. 17. See ante, p. 150, 8. 1. 


(1) See (1), s. 19, post. 


(a) To the Judge of Probate for the county of 


A. B., of ———, in the county of —-, and state of ———, represents that C. oF 
D,, late of » in said county of ———, died on [or about] the —— day of ae 
; —, 18—, leaving estate in the said county of —-—, upon which administra- ees ey 
tion has been duly granted to the said A. B.,as [executor or administra- \ 
_ tor] by the court for said county of ———; that said deceased left real 
__ estate in the county of aforesaid, [describe the real estate] a sale of which 
is necessary for the payment of the just demands by law chargeable to his estate, his 
personal « estate being insufficient for that purpose. 

_ Your petitioner presents herewith evidence of his said appointment, and 
prays that he may be licensed to sell and convey such real estate, including 
the reversions of dower and homestead, to the amount of ——— dollars. 

_ Dated this — day of ——, 18—. 


_ Notice as ante, p, 27, 8. 10. 
7 Su sequent proceedings as in other cases. 


a N -—If a sale of the whole is necessary because incapable of division, 

tye "instead of the words in italics say, “that the personal property of said de- 

at a ceased is not sufficient to pay the just demands by law chargeable to his 

bi estate; and that said real estate is so situated that a part thereof cannot be 
sold without injury to the persons interested therein.” 

‘ Your petitioner presents, etc., and prays that he may be licensed to sell the 

“whole of ep real sete enue ete, 


162 LICENSE TO SELL REAL ESTATE, 


19. Sale OF PERSONAL ESTATE BY. Any executor or 
administrator appointed in another state, whose testator 
or intestate had his domicile there, but owned personal 
property in this state, upon filing an official certificate’ of 
his appointment, and that such property has been inven- 
toried by him as part of the estate of the deceased, in the 
probate office of the county where such property is, or, if 
the same be stock in a corporation, in the probate office 
in the county where such corporation has its principal 
place of business, and publishing notice of his appointment,? 
may, at any time after three months from the first publi- 
cation of such notice, if in the meantime administration 
on the estate of such deceased has not been taken out in 
said county, sell and transfer such property or stock as if 
he had been appointed in this state.— id. s. 18. See 
ante, pp. 97-99. 


(1) An administrator or executor appointed in another state has in general 
no authority here except under our statute law. — Digest, p. 153, ss. 38-42. 

But when property or debts which are properly assets in another state have 
vested in an administrator there, his right continues, notwithstanding the 
remoyal of the property or debtor into this state. Taylor y. Barron, 35 R. 497; 
Il. Redfield on Wills, 17, 18. 

What is meant by an “ official certificate” is not quite clear, for a mere cer- 
tificate of appointment is not evidence unless made so by statute. 

A certificate of the register of probate, that a certain person was appointed 
administrator of an estate, is not competent evidence of the grant of letters 
of administration; a copy of the record of appointment is the proper eyi- 
dence. — Farnsworth v. Briggs, 6 R. 561; Morse vy. Bellows, 7 R. 568. 

The letter of administration is sufficient evidence of the appointment, with- 
out other evidence of the decree.—Remick y. Butterfield, 31 R. 70, 83. 

Under our statute, it is presumed to be the better opinion, that a certificate 
of appointment similar to the one ante, p. 93, 5. 28, and of the return of the 
inventory, etc., is all that is necesssary. 

(2) See ante, p, 92, s. 26. 

(3) See ante, p. 99, s. 9, (a), p. 97, 8. 5, (b). 


CHAPTER XVII. 


- 


DESCENT, NS AND BA hs et Ae 


1. Duscenr, The real” estate of every person de- 
ceased, not» devised, subject to any right of dower or 
eurtesy, and to the homestead rights of the widow and 
minor children, and liable to be sold by license from the 
court of probate in cases provided by law, shall descend 
in equal shares: 

1. To the children of the deceased and the legal repre- 
sentatives of such of them as are dead. 

ir. If there be no issue, to the father, if he is living. 

iu. If there be no issue or father, in equal shares to 
the mother and to the brothers and sisters or their repre- 
sentatives. 
tv. To the next of kin in equal shares. —G. L. c. 203, 
ie rsiyL. 
(1) Rights of husband or wife surviving and their assignments. — See chap- 
ters 19 and 20, post, 


2. PaRrENTS, WHEN EXxcLUDED. If any person die 

~ under age and unmarried, his estate, derived by descent 

or devise from his father or mother, shall descend to his 

brothers and sisters, or their legal representatives, if any, 
to the exclusion of the other? parent. — id. s. 2. 


(1) But such parent may be the “legal representative.’ Thus if a man 
leave two sons, A. and B,, and a widow, and A. die under age and unmarried, 
and B. die of age but intestate and unmarried, his mother will take the whole 
as his next of kin, to the exclusion of more distant relations.—4 R, 391; 29 R. 
459; 20 R. 479," 


8. Representation. No representation’ shall be al- 
lowed among collaterals beyond the degree of brothers’ 
and sisters’ grandchildren. —id. s. 3, as amended by 
Saale 72 of the Laws of 1883. 


: q) This does not prevent collaterals, however remote, from taking as next 
a Eee hin, if they are the next of kin. —2 Kent Com. 425. 

Collateral kinsmen are those who are descended from one common ances- 
Fae tor, but not one from the other. Thus a man and his cousins are collateral 
relations; 3) they both descend Pare oe same grandfather, but not lineally. 


ra 
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The nearness of collateral kinsmen to the deceased is ascertained by count- 
ing up to the common ancestor, and then down till the collateral kinsman is 
reached, counting one degree to each step. Thus the deceased’s uncle is re- 
lated to him in the third degree, and so is his nephew, while his cousin is 
related in the fourth degree. — See p. 78, s. 1, (b). 


4, THE HEIRS OF A BASTARD, in the ascending and col- 
lateral lines, shall be the mother and her heirs; and bas- 


tards and their issue shall be heirs of the mother. —id. 
gs. 4. 


5. WHEN THE MOTHER OF A BASTARD DIES, her real 
estate shall descend and her personal estate be distributed, 
by decree of the judge of probate, in equal shares to her 
legitimate and illegitimate children and their issue. — id. 
8. 5. 

6. ‘THE PERSONAL! ESTATE of any person deceased, not 
bequeathed, remaining in the hands of the administrator, 
on settlement ot his administration account, shall be dis- 
tributed by decree of the judge: 


1. To the widow, the share? thereof by law prescribed. 

ir. The residue in equal shares to the same persons to 
whom the real estate, if there were any, would by law 
descend. —id. s. 6. 


(1) Mortgages not foreclosed in the lifetime of the deceased mortgagee are 
personal estate.—3 Gray, 504; 8 Cush. 225; Digest, p. 475, s. 43; Thurston vy, 
Kennett, 21 R. 151. 

(2.) Allowance to widow and distributive share. — See c. 19, post. 

(a) The administrator may pay without a decree designating the persons 
entitled, but at his own risk, if it should eventually appear that they were 
not the heirs. A decree of distribution after the notice required by statute 
will protect him if he actin good faith.—1 Met. 204. And if he desires the 
protection of such a decree, he should petition for it, as ante, p. 139, s. 21, (1), 
or upon giving notice of the settlement of his account. 

(b) Any person entitled may also petition for such a decree. 


The form of such a petition may be as follows : 
To the Judge of Probate for the county of 
, of, etc., represents, that , administrator of ——- ——, 
late of —, in said county, deceased, has in his hands a balance of the personal 


estate over and above the just demands by law chargeable to said estate, and 
which should be distributed to the persons entitled. 


Your petitioner is [state his interest]. 


Wherefore your petitioner prays [that said administrator may be required 
to render and settle an account of administration and] for a decree of distri- 
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bution of said balance, designating the persons to whom the same shall be 
paid and the sums to each. 
Dated this —— day of 


» 18—. 


Notice to the administrator and by publication, as ante, pp. 26, 27, ss. 9, 10. 


(c) P. 29, s.12. Upon, etc., it is decreed that said administrator be charged 
with the sum of dollars as the balance in his hands upon his adminis- 
yj ; tration account filed in the probate office of said county, and that said bal- 

' ance be paid by him to the persons and in the sums following: 

To » widow of said deceased, the sum of —~—— dollars, it being 
deemed by me reasonable that dollars of her allowance be acceunted 
as part of her share. 
cae To -, of, etc., a son of said deceased, the sum of ——— dollars. 


‘ To , of, etc., ason of said deceased, the sum of dollars, he 
AS r “having been advanced by the deceased, in his lifetime, in the sum of 
oe, C*StCOllars. 
£8 i, To —-— ——, of, etc., a grandson of said deceased, the sum of -—— dollars, 
a his father, now deceased, through whom he claims, haying been advanced 
by said —-— ——_, in his lifetime, in the sum of dollars. 
ne To —-— ———,, of, etic., a daughter of said deceased, no distribution is tobe 
} & j made she having been advanced by him in the sum of dollars, which 
ae equals her share in said balance. 
ae To , of » guardian of ——, # minor son of said 
Ke ’ deceased, the sum of dollars. 
\ pe or Libre es , of ———, guardian of ——,a minor child born after 


‘such child would be entitled, if said deceased were intestate, 

To —-— ———,, ot ———,, a son ot ——, deceased, and grandson of said 
a” testator, but not named or referred to in his will, the sum of —-— dollars, 

i being the share to-which said —-— ——— would be entitled if said —- —, 

deceased, were intestate. 

To —-—_ ——_,, of ———, a legatee of said testator, the sum of ——-— dollars. 

Which several sums said administrator is directed to pay to said distrib- 
utees on demand [or “ upon their giving respectively a bond to the judge of 
probate for said county, with sufficient sureties, to pay to the administrator 
in default of other estate in his hands, their ratable proportion of the just 
demand, with which the estate of said deceased may be chargeable’’]. 
, Judge of Probate. 


(d) See ante, p. 78, 8. 2, (b), and p. 163, s. 3 (1), for rules to determine who are 
the next of kin. No distinction is made between the whole and half bloods, 
except in cases coming under s. 2, ante, 

Tf an heir has not been heard of within seven years by those who would be 
_ likely to hear from, or of him, if living, he may be presumed to be dead. No 
presumption of death arises from lapse of time alone if less than seven years, 
but death may be inferred from circumstances which render it probable after 
ashorter period than seven years. —11R. 191; 18 R. 231; 21.409; 29 R. 432; 43 R. 
343; Digest, p. 330; 15 Adol. & E. 756; Smith’s Probate Law, 196; ante, p. 87, (a). 

If two persons perish by one disaster and there are no circumstances to 
show which was the survivor, neither can transmit rights to the other.— Coye 
y. Leach, 8 Met. 371. See also as to proof of heirship, 29 R. 482, 492; 12 R. 466; 
Digest, pp. 315, 316, ss, 265, 266, p. 329, s. 58; G, L. p. 429, ss. 15, 16, 17. 

An affidavit from some one acquainted with the family Ft ordinarily 
be petues before a decree of distribution. 


at y - ms 4 ‘ WwW 


va the death of said testator, the sum of —-— dollars, being the share to which 
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(e) The judge will not order a distributive share to be paid to a person to 
whom the heir has assigned, especially if the validity of the assignment is 
disputed. —39 R. 572; 46 Maine 489; 19 Pick. 167. 

(f) Thereis nolegal breach of duty on the part of an administrator in not 
paying a claim against an estate administered as insolvent, until the accep- 
tance of the report ot the commissioner and a decree of distribution. —Judge 
of Probate v. Couch, 59 R. 39; and see ante, c. 5, p. 82, 8. 5, (a). 


7.. STATE TO TAKE, WHEN. If there be no heir or deyi- 
see of any estate, the same shall accrue to the state. — 
id. 8. 7. 

8. Ifno heir or legatee be ascertained at the expiration 
of three years from the original grant of administration, 
the judge shall order’ the administrator to pay the bal- 
ance into the state treasury, where it shall be subject to 
the claim of the persons entitled thereto, upon applica- 
tion to the legislature. — id. s. 8. 


(1) To the Judge of Probate for the county of —-— : 


The undersigned, administrator of —-————, late of ———,, in said county, 
deceased, represents, that more than three years have elapsed since the origi- 
nal grant of administration upon the estate of said deceased, but no heir or 
legatee of said deceased has been ascertained. 

Wherefore your petitioner prays that the balance in his hands as adminis- 
trator may be paid into the state treasury. 

Date, etc. and signature. 

Order and return as ante, p. 27, 8. 10. 


P. 29, 8,12. Upon, etc., it is decreed that said administrator pay the sum of 
dollars and —— cents into the state treasury, that sum being the bal- 
ance in his hands as administrator. 


, Judge of Probate, 


dol- 
to 


Received of —-— ———, administrator of ——-— ———, deceased, 
lars and —— cents, ordered by the judge of probate for the county of 
be paid into the state treasury. 

Date, ete., and signature, 


9. ApvaNcEMENTS. If any heir of any person deceased, 
or any person through whom such heir claims, has been 
advanced by the deceased in his lifetime, such advance- 
ment shall be accounted, according to its value,’ as part or 
the whole of the share of such heir. —id. s. 9. 

(1) See decree, ante, s. 6, (¢), p. 165. 


10. How constprrep. Such advancements, or any in- 
debtedness of any heir, (the amount of such advance- 


may be taken into consideration in the division of the real 
-estate,! and reported by the dividing committee and decreed 
upon by the judge; or they may be considered and ad- 
justed by the judge in the decree of distribution of the 
personal estate. — id. s. 10. 


(1) Or probably upon proceedings in the supreme court for partition (16 
Mass. 171, 201); or if in full and with covenants to make no claim, perhaps, in a 
writ of entry or other suit at common law. — 24 R. 327; 4 Mass. 683. 


11. No DEED OF REAL ESTATE shall be deemed an ad- 
-yancement unless the same is expressed to be made for love 
or affection, or unless it is proved to be an advancément 
by some acknowledgment signed Dy the party receiving 
the same. — id. s. 11. 

12. No personaL property delivered shall be deemed 
an advancement, unless proved to be such by an acknowl- 
edgment in writing, signed by the party receiving it, or 
: by some charge or enetnonandura thereof in writing, made 
by the deceased or by his order, or unless delivered 
expressly as an advancement, in the presence of two wit- 
nesses who were requested to take notice thereof.— id. 
s. 12. 


him shall be in full for his share (17 R. 515; 24 R. 327; 4 Mass. 679; 8 Mass. 142; 
Digest, p. 17, s. 5, p. 316, s, 270); but anagreement between children in the life 
time of the father, and of which he has no knowledge is not sufficient to show 
advancements, — Fitts v. Morse, 123 Mass. 164; Cumming v. Bramhall, 120 do. 
553; 13 Allen, 334, 

There is no particlar form of acknowledgment of an advancement. —1 
Pick. 527; 2 Pick. 327; 1 Gray, 587. 


The following is appropriate and sufficient: 


Received of ——— , my honored father [state what], as an advancement 
__ towards my share in his estate. 
Date, ete., and signature. 


If agreed to be received 4 in full: 
Received of —-— ———, my honored father, [state what] in full of my ativee 
_ of his estate, and I covenant with him, his heirs and assigns, that I will make 
no claim to any estate which he may leave at his decease. 

Witness my hand and seal, this —— day of , 18—. 


Sa ET ee 


oe, _ ress MG Apact< 
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ment or tndeblodacas being first determined by the judge). 


(a) It is competent fora person of full age to agree that an advancement to 


4 
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i a: charge a8 an advancement may be as follows: R : . 
, debtor, to [state what] received by you as an ady ancement — 

towards your share of my estate. ‘ 

Date and signature, a. 


Where money is loaned or property delivered under such circumstances 
as to constitute an indebtedness, itis to be deemed adebt and collected assuch, / 

_ and not an advancement. Thus, money or articles charged by a parent in the 

Dati: usual way of keeping accounts, have been held not to be an advancement.— Ash- ‘ 
; Jey, Appellant, 4 Pick. 21; Hartwell v. Rice, 1 Gray, 587. ry 
haga) A gift is not to be deemed an advancement, unless proved to be such in * 
some of the modes provided by the statute. 4 

Entries or charges on the books of the deceased parent, of property deliv- 
ered to his children made in such manner and under such circumstances as 
to exclude the idea of a debt or present gift, are evidence of an advancement, 
And such evidence will not be controlled by subsequent declarations show. — 
ing his original intention to have been different from that represented by a 
the books. — Fellows y. Little, 46 R. 27. a 

A deed by father to son, in consideration of love and affection, with a life 
lease back executed at the same time, is an advancement only to the extent _ 
of the value of the reversion. — Comings v. Wellman, 14 R. 287. ‘ 

This value should be ascertained by deducting from the value of the land ~s a 
at the date of the deed, the sum of its annual income, discounting the inter. - 
est thereon from the end of each year, during the continuance of the lite 
estate. —id.; see also 5 Pick. 526. _ 

A written acknowledgment by the husband was, in Hartwell y. Rice, 1 Gray 4% 
587, held to be evidence of an advancement to the wife, but it is presumed - 

_ that such is not now the law in our state. 

The execution of a will that is afterwards revoked does not affect a pre- 
vious advancement. —1 Gray, 587. Interest is not chargeable upon an ad- 
vancement.— 17 Mass. 356. And when by his will the testator directed that a 

note upon interest, previously given him by ason, should be treated as an 
advancement, it was considered that the principal only should be reckoned 
against him.— Hall v. Davis, 3 Pick. 450. 

(b) The share of the widow is not increased by advancements to the heirs, 
but it is to be deducted from the sum in the hands of the administrator. 

To the residue is to be added the advancement of each heir who has not 
received his full share, and the amount divided by the number of such heirs. 
If any heir has been advanced in full, division is to be made as if he were not 
an heir, except that the decree will show why no distribution is made to him. : 

To find which of the heirs have been advanced in full, add all the advance. ie 

' ments to the balance in the hands of the administrator and divide the amount — 
by the number of heirs. Ifthe advancement to any heir is equal to the quo- 

tient, he is to be set aside, and the advancements to the other heirs be added 

to the balance in the hands of the administrator, and the sum divided by the , 
educed number of heirs, and so on. Thus: If x represents the balance in (ee 
the hands of the administrator, after deducting the widow’s share, and a, b, 
ce, d, respectively, advancements to A., B., C., D., sons of the intestate, and E. 
the fifth son has not been advanced, then if ais equal to oris greater than 
(x+a+b+e+d) A.is to be set aside; and if b is equal to or greater than 
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If x! == $2,100, : ‘ ¥ 
If a = $1,900, paket 
If b = $1,800, . 
Yf/ 6 = $1,700, 
If d = $2,600, ) 
; —— in all $9100, ie 
_ one fifth is $1,820. which is less than the advancement to A,.and he is to be set ‘ 
aside. ; : 
; If- x = $2,100; 
If b = $1,800, 
If c = $1,700, a 
2 If d = $1,600, 


— — in all $7,200, one-fourth is $1,800, which is no more 
khan the advancement to B, and he is to be set aside. 


If x = $2,100, ise: 
If c = $1,700, - i 
If a = $1,600, . 


in all $5,400, one-third, is $1,800, and C. will be enti- ei 
tlea to $100, D. 200, and E. $1,800, of the sum to be distributed. 


13. DEvVISEE AND LEGATEE, SHARES OF. The estate, real 
and personal, not specifically! devised or bequeathed, shall 
be first liable to the payment of the legal charges against 
the estate and legacies’ given by the will, and to be ap- 
plied to make up the share of any child hoes after the de- 
cease of the testator, or of any child or issue of any child 
omitted or not provided for in the will. — id. s. 13. 


/ (1) Interest and income on legacies and specific bequests see ante c, 13, 3. Pat 
> Ga), pi 127 : 


14. Lrapie, 1r a pericrency. If the same is not suffi- 
cient, the property devised and bequeathed shall be liable 
therefor, and the judge may settle and adjust, by his de- 
cree, the amount oe such liabilities, so that each sore 


Baa bach Viabilities may bre taken into consideration and 
allowed i in the division of the real estate, and in granting 
_ license for the sale of real estate, and in the decree of dis- 
“tribution of the personal estate, as the case may sect? 
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15. Recrrprs to BEFILED. Every administrator, upon 
the payment of any legacy or distributive share of any 
estate, shall take a lawful receipt! and discharge therefor, 
and file the same in the probate office, to be there re- 
corded and preserved, the time of its being so filed to be 
certified upon it by the register. — id. s. 15. . 


(1) Such receipts may be in form as follows: 


Received of 
and 
deceased. 

Manchester, January 1, 1884. 


» executor of » deceased, dollars 
cents, in full for a legacy of that amount bequeathed me by said 


Received of 
lars and 
deceased. 

Manchester, January 1, 1884. 


; administrator of , deceased, dol- 
cents, in full for a distributive share in the estate of said 


Received of , executor of ; deceased, the following 
property [enumerate the articles], the same having been specifically be- 
queathed to me by said deceased. 

Manchester, January 1, 1884. 


Received of , administrator of —-— , deceased, dol- 
lars and ——— cents, in full of my share of the personal property of said de- 
ceased. 

Manchester, January 1, 1884. 

—— —~, Widow. 


16. PENnaLty ror NEGLECT. , Any administrator may 
be cited by the judge, upon complaint of any surety or 
the legal representative of such surety, to file such re- 
ceipt or discharge in the probate office; and if he neg- 
lects or refuses so to do he shall forfeit twenty dollars, 
and the like sum for every thirty days’ neglect afterwards, 
to be recovered by such complainant,’ unless the judge 
shall, on a hearing, certify the reasons of the omission to 
be sufficient. — id. s. 16. 


(1) The proceedings may be as follows: 


To the Judge of Probate tor the county of 


—— —~_ , of , in said county, complains against —-—, admin- 
istrator of —-— ———, deceased; that by a decree at the court of probate, 
holden at ——— in said county, on the —- day of , 18—, said administra. 


tor was ordered to pay and distribute the sum of dollars and 


hi 


cents, to ane Hoeaand nies ‘Of said deceased; but although said adminis- ; 

aN trator has paid distributive shares as ordered by said decree to [state the _ 
# persons] and has taken receipts and discharges for the same, he has neglected 
_ to file such receipts and discharges in the probate office as required by law. 
., Your petitioner is a surety on the bond of said administrator for the faith-_ 
' ful administration of the estate of said deceased. 

Wherefore your petitioner prays that said administrator may be oited to hs 
file such receipts and discharges in said probate office. i 

Dated this —— day of ———, 18—. ; 


(Upon this petition no order of notice seems to be necessary. The admin- 
istrator, upon being served with a copy of the petition and the order to file 
receipts, can then show if such is the fact that he had no receipts to file.) 


P. 29, 5.12. Upon, etc., it is ordered, that said administrator appear at, etc., 
“and file his receipts and discharges of payment of the distributive shares of 
the estate of said deceased, and that he be served with a certified copy of ee 
4 _ said petition and this order thereon, twelve days at least before the said day ro 
_ of court. 


, Judge of Probate. 


The decree, unless the administrator appears and shows sufficient cause, 
may be as follows: : a 

_~P. 29, s.12. Upon, ete., it is decreed, that said administrator file in the pro- 
bate office of said county, within —-— days from the date hereof, the 


receipts and Oischanges mentioned i in the foregoing complaint. 
——— —~—, Judge of Probate. 


‘The administrator may show cause as follows: 


ss. Ata court of probate holden at —~— in said county, on the — 
, 18—. 3 


, defendant. 


day of 


, complainant, v. ——— 


_ ‘The said * admitting the decree, payments, receipts, and dis- 
charges as alleged by said complainant, says that he was prevented by 
[state the cause], from filing said receipts and discharges until the ——— day 
a 18—, when the same were filed in said office, and he prays that the 
) _ reasons for such omission may be deemed sufficient and a certificate thereof : Bi 
be made accordingly. PRN 


P. 29, s, 12. Upon, ete., if is decreed, that the reasons offered by said ad- 
‘ministrator, for the omission to file said receipts and discharges, be deemed 


—— ——,, Judge of Probate. 
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1. Her separate estate, Every woman shall hold 
to her own use, free from the interference or control of 
any husband she may have, all property at any time 
earned, acquired, or inherited by, bequeathed, given, or 
conveyed to her, either before or after marriage, if such 
earning, acquisition, conveyance, gift, or bequest were not 
occasioned by payment or pledge of the property! of the 
husband. — G. L. ¢. 183, s. 1. 


(1) He has an estate by the curtesy (there having been children by her,) in 
Jands conveyed by him as a gift for her, which may be taken on execution by 
his creditors. —Robie vy, Chapman, 59 R. 41. 

A relingquishment of dower by her upon payment by him of a sum equal to 
its value, received in good faith, is a valid transaction as against his credit- 
ors, — Rundlett v. Ladd, 59 R. 150. 


2. EARNINGS OF MINOR CHILDREN. When any hus- 
band has become insane, or has deserted his wife and re- 
mained absent for the space of three months, without 
making suitable provision for her support and the- main- 
tenance and education of their minor children, or when 
any cause is in existence which is, or, if it continues to 
exist for a longer period, may be, a cause of divorcee, and 
the wife is the injured party, she shall hold, in her own 
right and to her separate use, the earnings’ of her minor 
children, during the continuance of her husband’s insan- 
ity, or until such cause of divorce shall cease, as the case 
may be, and may dispose of the same without the inter- 
ference of her husband or of any person claiming under 
him. —id. s. 2. 


(1) No trustee shall be charged on account of the personal services and 
earnings of the wife or minor children of the defendant. — G,. L. c. 249, 8, 40. 


3. SaLy oF HIS PRopERTY. In any such case, if the 
husband leave property in this state, the judge of probate 
for the county in which the wife resides, on petition by 
her and such notice to the husband as the judge shall 


“order, ua anthorize such by ath Re of said property as 
may be necessary for the maintenance of herself and chil- 
dren to be sold at auction, and cause the: proceeds of such 
sale to be appropriated and expended for that purpose, in 
such manner as he may direct, and require bonds for the 
faithful application of such proceeds:according to the = 
order of said court. —id. 8. 3. Wid ° Ne 
_ (a) The common law liability of the husband to support his wife entitling 
her to pledge his creditif he refuse to do so, is not terminated by her adul- 
tery with his consent given upon condition that she shall not look to him for 
_ support.— Ferren v. Moore, 59 R. 106. It is otherwise if she elopes with an 
-“adulterer. 


(b) The case of his insanity would seem sufficiently provided for by the ap- 
pointment of a guardian. —See cc 24, ss, 1, 2, post. 


A petition in other cases may be in form as follows: | 
As" =. To the Judge of Probate for the County of ———: ; 
‘The undersigned represents that she resides at ——— i 


v A¥R > 
4a 


- in said county, and is the wife of ——_- ——, late of, : 
* ete., and that ———- ———-, —__— —_—___, are minor Va 
children of said ———~ ——— and your petitioner. 


ae) , 18—, said ——— — deserted his said wife 
and has remained absent for more than three months, without ie 
making suitable provision for her support and the maintenance Nm 
and education of their said children, and is now absent,”! but 
is the owner of property in the town of ———, in said ' 
county, described as follows: [insert a description] a sale 
of which is necessary for the aaaiitenanee of herself and =~ 
_ children. Bi 
Wherefore your petitioner prays that she may be au- 
thorized to sell said property at auction, and that the pro- 
pes thereof may be peerauaict and expended for such 
intenance. 4 ; 
: Based this —— day of _——, 18—. 


y, 


eee 
- 
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plained of] but he is the owner, etc., and your petitioner is the injured party. 
And so of any other cause which is, or if continued, will be, a ground of 
divorce, 


Notice as p. 27, s. 10. 


P. 29, 5.12. Upon, ete., it is decreed that the prayer of said petition be 
granted, and that the proceeds of the sale shall be appropriated and ex- 
pended [state in what manner], and that said petitioner give bond with suffi- 
cient sureties for the faithful application of such proceeds according to this 
order. 

Bond given and approved. 


, Judge of Probate. 


The license and sale may be as in other cases, the necessary changes being 
made. — See ante, pp. 151, 152, s. 3. 


The condition of the bond may be as follows: 


The condition of this obligation is such, that whereas the said 
has been licensed to sell certain property of her husband ——_— ———, situate 
in -———,, in said county, [describe it,] and apply the proceeds, [state accord- 
ing to the order;] now if the said —— shall faithfully apply such pro- 
ceeds to the purposes aforesaid, then this obligation shall be yoid. — See ante, 
p. 30, 8. 1. 


4. Wire or atten. If any woman, the wife of an 
alien or of a citizen of another state, has resided in this 
state six months successively, separate from her husband, 
she may acquire and hold real and personal estate, and 
convey the same in the same way and manner as if sole 
and unmarried, and have the exclusive care, custody, and 
guardianship of her minor children living with her in 
this state; and the earnings of such children shall be 
expended in the same manner as if her husband had de- 
ceased; but such woman shall not contract another mar- 
riage, nor sue or be sued for a breach of such contract. — 
id. s. 4. ; ‘e 

5. Brcomine a crrizen. If the husband of such 
woman becomes a citizen of this state, and they cohabit 
together, the fact of his becoming such citizen, and such 
cohabitation, shall have the same effect upon any contract 
or business of the wife as if the marriage between them 
had then first been solemnized. — id. s. 5. 

6. Oprainine a pivorce. If the husband of such 
woman obtains a divorce from his wife in any court or 
tribunal of any other state or country, or if a divorce be _ 


< 
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decreed upon application of the wife during such sepa- 
rate residence, she shall retain the exclusive custody and 
guardianship and receive the earnings of her minor chil- 
dren living with her. — id. s. 6. 

7. Custopy or cuitpren. No person shall take from 
the custody of such wife any minor child of the marriage 

a residing with her, or remove such child from this state 
_ ——s against the consent of the mother. —id. s. 7. 

8. Insunotron. Upon her application, a guardian may 
be appointed for such child, and the supreme court, or 
either of the justices thereof, may issue an injunction 
restraining the father and all other persons from remov- 
Se - ing said child from this state against the consent of the 
mother, and make such further orders and decrees as 
shall secure to her or to said guardian the custody of such 

child. —id. s. 8. 

9. GUARDIAN’S DEED. The wife of any man under 
guardianship may join with the guardian in the conyey- 
ance of her interest in her real estate or in the real estate 
of the ward, or in making partition’ of her own real es- 
tate held in joint tenancy or in common, and may make 

or receive any release or other conveyance necessary or 
proper for that purpose, as she might have done with her 
husband if he had been under no disability. —id. s. 9. 


(1) See ¢. 21, post, for proceedings in probate court for partition. 


10. ReLEAsEe or powER. Any married woman of full 
age may join with her husband in any conveyance of real 
estate, and any married woman may join with her hus- 
_ band in release of dower, although not of full age. —id. 
8. 10) 

11. Wii of marrtep woman. Any married woman 
of full age and of sane mind, having estate in her own 
right, may give, devise, and dispose of the same by will 
in writing, executed with the formalities required by law 
in ya cases, and the same shall be proced and allowed 
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by the court of probate; but no such will shall impair 
the rights of the husband in such estate, or his rights to 
a distributive share thereof. —id. s. 11. 

12. Riauts AND LIABILITIES. Every married woman 
shall have the same rights and remedies, and shall be sub- 
ject to the same. liabilities in relation to property held by 
her in her own right, as if she were unmarried, and may 
make contracts, and sue and be sued, in all matters in law 
and equity, and upon any contract by her made, or for 
any wrong by her done, as if she were unmarried ; pro- 
vided, however, that the authority hereby given to make 
contracts shall not affect the laws heretofore’ in force as 
to contracts between husband and wife; and provided, also, 
that no contract or ¢éonveyance by a married woman, as 
surety? or guarantor for her husband, nor any undertak- 
ing by her for him or in his behalf, shall be bindimg on 
her, except a mortgage releasing her dower and home- 
stead. —G. L. c. 183, s. 12, as amended by Laws of 1879, 
¢. 57,8. 27. 


(1) She is bound by her note and mortgage given to secure a part of the pur- 
chase money tor land purchased by her (Messer v. Smith, 58 R. 298); and for 
a note given for stock tor use on her farm.— Batchelder v. Sargent, 47 R. 262. 
She may rent or lease her property to her husband the same as to any other 
person. — Alvin vy. Lord, 39 R. 196. For other cases see opinion in Messer y- 
Smith, where they are gathered. 

(2) An assignment by her of an insurance policy to her on the life of her 
husband, as security for his debts, is within this prohibition, and is not bind- 
ing on her. — Stokell vy. Kimball, 59 R. p. 13. 


13. His peep to HER. Nothing in this chapter con- 
tained shall be construed to empower any husband to 
convey any of his property to his wife, in any other! man- 
ner or with any other effect than if the same had not been 
passed, —id. s, 13. 


(1) Itis probable that he can only convey to her through the medium of a 
third person, and that upon such a deed, she will hold only as at common law, 
and not to her sole and separate use, and her deed alone will not convey the 
land.— Vogt v. Tichnor, 48 R. 242. It follows that he may have a right of 
curtesy which his creditors can take (Robie vy. Chapman, 59 R. 41); but he 
can contract with her fora release of her dower. — Rundlett v. Ladd, 59 R. 
150. He may carry on her farm as her tenant or seryant; and whether he is 
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there as tenant or servant, is a question of fact in relation to which there is 
no presumption of law changing the burden of proof.—State v. Hayes, 
59 R. 450. - 


14. Trustee For wire. Upon petition of any mar- 
ried woman holding property, the supreme court may ap- 
point a trustee to hold the same, and she may thereupon 
convey to such trustee all property so holden by her, upon 
such trust and to such uses as she may declare; and 
thereafter such trustee may, in his own name, prosecute 
all actions commenced in relation to such property, and 
defend all actions: brought against such woman founded 
on any cause of action connected with such property. 
All property so assigned shall be lable, in the hands of 
the trustee, to be attached or taken on execution in any 
such action. After such assignment, the rights and pow- 
ers conferred upon such married woman by this chapter 
in relation to said property shall cease, and her rights, in- 
terest, and power shall depend upon the trusts and uses 
declared in the instrument of conveyance to the trustee, 
or in any other lawful declaration of the trust. — id. s. 14. 

15. AssIGNING HIs EstaTE. Any married woman whose 
husband is insane, or has joined any religious society 
which professes to believe the relation of husband and 
wife unlawful, or has been convicted of crime and actually 
imprisoned in a state-prison, or when any cause is in ex- 
istence which is, or, if continued, may be, a cause of 
divorce, and the husband is the guilty party, may petition 
the supreme court to have the estate of the husband set 
oft to her; and said court may assign to her such part of 
the estate oftthe husband as they may deem just; and 
the estate so assigned to her shall be holden by the wife 
sO long as such husband shall continue insane, connected 
with such religious society, or imprisoned in such prison, 
or while said cause shall continue in existence. —id.s. 15. 

16. PETITIONING FOR LICENSE To SELL. When any mar- 
ried man or woman, whose wife or husband is insane, 
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and has continued insane for one year, wishes to sell and 
convey any real estate, he or she may by petition apply 
to the judge of probate for the county in which the peti- 
tioner resides, for a license to sell and convey the same in 
such manner as to bar any right of dower or homestead 
which the insane wife or any rights as tenant by the 
curtesy which the insane husband might otherwise have 
therein. — id. s. 16. 


(a) A petition by him may be as follows: 


To the Judge.of Probate for the county of 4 


» of , in said county, represents, that he wishes to sell and 
convey real estate of which he is the owner, situate in the town of 
(describe the real estate] but , the wife of the said 
and for one year last past has continued to be, insane, 

Wherefore your petitioner prays for a license to sell and convey the same 
in such manner as to bar any claim or right of dower or homestead which she 
might otherwise have therein, and the interests of all concerned will be pro- 
moted by such sale and conveyance. 

Dated this —- day of , 1L—. 


A petition by her, similarly addressed, may be as follows: 

represents that she wishes to sell and convey real estate which 
she holds ‘in her own right, situate in the town of , in said county, 
bounded [describe it], but » her husband, is, and for one year last past 
has continued to be, insane . Wherefore she prays for a license to sell 
and convey the same in such manner as to bar any claim or right by the 
eurtesy which he may have therein, and the interests of all concerned will 
be promoted by such sale and conveyance. 

Dated this —— day of 7 18—, 


is, 


17. Citation AND DECREE. Upon the filing of said 
petition’, a citation to the friends of the insane wife or 
husband and all interested shall issue and be published; 
and if, after hearing had, the judge is satisfied that the 
interests of all concerned would be promoted by such 
sale and conveyance of the whole or any part of the peti- 
tioner’s real estate, he may grant such license; and any 
conveyance made under such license shall be a complete 
bar to any claim of the insane wife to dower and home- 
stead, or of the insane husband to curtesy in the premises 
so conveyed. — id. s. 17. 

(1) See pages 26, 27, ss. 9, 10. 


(a) If a guardian has been appointed over the party as an insane person, 
the decree would properly direct that such guardian release the right of 
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dower and homestead, or right of curtesy. If no such guardian has been ap- 
pointed, and if there also seems to be no necessity for such an appointment 
for other purposes, a guardian ad ltem should be appointed, and the decree 
would then provide for his releasing. In either event the just share of the 
insane party should be paid over to a guardian, or fully secured by an ample 
bond. Unless there is good reason for the other course, the most satisfactory 
way must be to have an inquest and return, and upon that a decree of in- 
sanity and appointment of a guardian as in chapter 24, post. —See Smith’s. 
Probate Law, c. 22. 


18. Dezsis BEFORE MARRIAGE. Marriage shall not ren- 
der the husband liable for the debts contracted by his 
wife prior to their marriage. —id. s. 18. 

19. ADoprion oF cHILDREN. Any inhabitant may peti- 
tion the probate court, in the county of his residence or 
that of the child, for leave to adopt a child not his own; 
but the prayer of such petition by a person having a hus- 
band or wite shall not be granted unless the husband or 
wite joins therein. — G. L. ¢. 188, s. 1. 

20. Consent REQUISITE. The child, if of the age of four- 
teen years or upward, and his parents, when living, shall 
consent in writing to such adoption; but in case of an 
illegitimate child the consent of the mother alone shall be 
sufficient; and in case of abandonment, on the part of 
either parent, for the term of three years, the consent of 
the remaining parent shall be sufficient. If neither 
parent is living, the guardian of the child, or, if there is 
no guardian, the next of kin in this state, may-give such 
consent; or, if there is no such kin, the court may 
appoint some suitable person to act in the proceedings as 
next friend of the child, and to give or withhold such 
consent. When a next friend is so appointed, notice of the 
petition shall be given by publication. — id. s. 2. 


(a) A petition for adoption may be as follows: 


To the Judge of Probate for the county of 


, of ———, in said county, and 
—, desire to adopt , of 
Said isa of , and who [state all the facts neces- 
sary to show the name and residence of the person or persons required to 
consent to the petition, and the age of the child]. 
Your petitioners are of sufficient ability to bring up said child and furnish 
suitable nurture and education, 


——,, wife of the said 
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Wherefore your petitioners pray that said may be, to all legal 
intents and purposes, the child of your petitioners and take the name of 

Dated this —— day of , 18—. 

(b) We consent to the above adoption, and ask that the prayer of said peti- 
tion may be granted. 

Dated this day of —, 18—. 


(1) Such abandonment, when relied upon as a reason for not obtaining the 
consent of both parents, should be stated in the petition, and notice giyen to 
the alleged delinquent party; personal, if in this state or if his residence is 
known, and in other cases by publication, for it may be there has been no 
abandonment. 


21. Decrrez. If upon such petition, so presented and 
consented to, the court is satisfied of the identity and 
relations of the persons, and that the petitioner is of sufi- 
cient ability to bring up the child and furnish suitable 
nurture and education, having reference to the degree 
and condition of its parents, and that it is fit and proper 
such adoption should take effect, a decree shall be made, 
setting forth the facts, and ordering that from the date of 
the decree the child shall, to all legal intents and pur- 
poses, be the child of the petitioner. —id. s. 3. 


(a) P.29, 3.12. Upon examination it appears to my satisfaction that the 
child mentioned in the foregoing petition is the child of therein 
mentioned, and is now of the age of years; that —-— , the persons 
designated by the statute, have consented in writing to the adoption of said 
child by said petitioners, that said petitioners are of sufficient ability to bring 
up said child and furnish suitable nurture and education, having reference to 
the degree and condition of its parents, and that it is fit and proper that such 
adoption should take effect, [and that notice has been given of said petition 
by publication in, etc.;] and therefore it is decreed, that from the date of this 
decree said child shall, to all legal intents and purposes, be the child of said 
petitioners, and take the name of —-— . 


, Judge of Probate. 


22. LueaL consequences. A child so adopted shall 
be, for the purpose of inheritance by such child, and all 
other legal consequences and incidents of the natural re- 
lation of parents and children, the child of the parents by 
adoption, the same as if he had been born to them in law- 
ful wedlock, except that he shall not be capable of taking 
property expressly limited to the heirs of the body or 
bodies of the parents by adoption. — id. s. 4. 


_ 23. Navurat rieuts tost. The natural parents of 
the child shall be deprived, by the decree, of all legal 
rights as respects the child; and the child shall be freed 
from all obligations of maintenance and obedience as 
respects his natural parents. —id. s. 5 

24, CHANGE OF NAME. If ina petition for the adoption 
of a child a change of the child’s name is requested, the 
court, upon decreeing the adoption, may also decree such 
change of name. Such changes of name shall annually, 
in the month of June, be returned by the judge to the 
office of the secretary of state, who shall cause the same | 
to be published with the statutes of the next session. — Ne 
id, s. 6. | 

_ (1) The judges of probate in the several counties of the state have power to Np tas 
change the names of parties when they so desire; and they make a like re- y 

- turn to the secretary of state. — G, L. c. 189, 8.23. The judge may, in his dis- 
cretion, proceed without notice; if he has any reason to suspect that there 


may be valid reasons for denying the application, he will, of course, require 
notice by publication. The petition may be in form as follows: 


mai 


To the Judge of Probate for the county ot 
i John Thayer of , in said county, represents that he is desirous of hav- 
ing his name changed to David Thayer, for the following reasons, to wit; 
His uncle David Thayer, who has recently deceased, gave him a bequest on 
; condition that he assume and take the name of David Thayer. [In like man- 
ner state any other reasons, which are to be good and sufficient and not 
frivolous, although of their sufficiency the judge seems to be the sole. 


arbiter.] Your petitioner was born on, etc., —-—, at, etc., —-—, has hereto- 
fore resided at, etc., and now resides at said —-—. Wherefore he prays that ‘ 
his name may be changed from John Thayer to David Thayer. rh 


Date and signature, 


(a) Decree, Upon considering the foregoing application, and good reason 
appearing why the application should be granted, the name of the petitioner 
is hereby changed from John Thayer to David Thayer. 


——_ —-, Judge of Probate. 


v 


25. Any petitioner may appeal to the supreme court 
 fromi the decree of the probate court on such petition, in oe 
like manner as appeals may be taken from other decrees 
of that court; and any child made the subject of such 
_ petition may, by a next! friend, appeal in like manner ; 


er 
eas 


A hte 
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but no bond shall be required of or costs awarded against 
such child or next friend. — id. s. 7. 


(1) An appeal by one as next friend may be in form as follows: 


To the Judge of Probate for the county of ———: 


——, of ——~—, in said county, by —-— ———, of said , his next 
friend, represents that he is aggrieved by decree of the court of probate 
holden at ———, in said county, on the —— day of , 18—, granting the 


petition of , for the adoption of the said —-— ———, and appeals there- 
from to the supreme court, at the law term thereof next to be holden for said 
county, and assigns reasons for said appeal as follows: 

1. Because said petitioners ure not of sufficient ability to bring up the said 
——— ——~— and furnish suitable nurture and education, 

2. Because said petitioners are not suitable persons for such trust, but are 
intemperate and bad tempered. 

3. Because, etc. 

4. Because it is not fit and proper that such adoption should take effect. 

Dated this ——- day of ———, 18—. 


next friend, 

Notice of appeal as in ec. 6, s. 4, (1), p. 38, ante. 

An appeal by the petitioners may allege as reasons for the appeal the refusal 
of said probate court to grant their petition, and because it is fit and proper 
that such adoption should be decreed. 

Any one who feels an interest in the child may appeal as next friend, but 
the supreme court have power of supervision, and may appoint another in 
his place, if there be sufficient cause.—Leazar y. Cota, 43 R. 82; Fulton y- 
Roosevelt, 1 Paige, 178. 

26. PENALTY FOR DESERTION OR NEGLECT TO SUPPORT. 
Any parent able to earn a livelihood, who shall abandon 
his or her minor children under ten years of age, or shall 
neglect to provide for the support of the same, shall be 
imprisoned in the house of correction in the town or 
county in which said offense is committed, and for want 
thereof in the common jail, for a term not exceeding 
three months for the first offense, and for a second offense 
not exceeding six months. — Laws of 1883, ec. 58. 

27. DistRrBuTIVE SHARE upon decease of either hus- 
band or wife. See c. 19, post. 

28. HomrsTEap RIGHT. See e. 20, p. 190, post. 

29. AssiGNMENT of dower and homestead. See ec. 20, 
p- 190, post. 
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1. Attowancs. The judge may make to the widow 
of any person deceased intestate, or testate, she not being 
mentioned in the will, or waiving the provision made for 
her therein, a reasonable allowance out of the personal 
estate, for her present support; and in the decree of dis- 
tribution of the personal estate, the whole or such part 
thereof as the judge’ may deem reasonable shall be ac- 
counted as part of her distributive share; and shall be so 
accounted when she elects to take one-third or one-half 
of the real estate, under the provisions of sections nine 
and ten of this chapter. —G. L. ¢. 202, s. 1. 


(a) To the Judge of Probate for the county of E 
The undersigned, widow of ——, late of ,in said county, de- 
ceased, [waiving the provision for her in his will] prays for a reasonable 
allowance out of his personal estate for her present support. 
Dated this —— day of 18—. 


P. 29, s. 12. Upon considering the foregoing petition, the sum of dol- 
jars is decreed to said petitioner, as an allowance for her present support, 
one-third in money and two-thirds in such articles as she may select from 
the inventory at their appraised value. 


, Judge of Probate. 


(b) A money allowance is frequently necessary, and the authority to make 
it would seem to be unquestionable. ? 

The allowance is not a gift, nor intended as a compensation for any appar- 
ent injustice to which she may be exposed by the statute of distributions, or 
the will of her husband. Itisto enable her to support herself until her inter- 
est in the estate can be set out to her. —36 R. 437; 31 R. 182; 21 R.188; Digest, p. 
817, 8.286; 10 Met. 170; 13 Allen, 120. It should not exceed the sum necessary for 
the supply of those present temporary wants immediately after the death of 
her husband, for which she has no other resource. — Woodbury v. Woodbury, 
58 R. 44. But her having lived apart from her husband for several years be- 
fore his death is no bar.—Slack y. Slack, 123 Mass. 443. And there may be 
More; than one allowance. — Hale y. Hale, 1 Gray, 518. She is entitled toa 
reasonable allowance evenif the estate is insolvent. —10 Pick. 374; 10 Met. 
170; 3 Gray, 575; 2 Allen, 310; 127 Mass. 111. 

The discretion to make an allowance for her present support is a legal dis- 
cretion, and is subject to revision by this court.— Piper y. Piper, 34 R. 563; 
Woodbury v. Woodbury, 58 R. 44, and 57 R. 483. 

(c) A substantial provision for her in the willis, unless waived, a bar to an 


_ allowance, but it may be otherwise of a nominal legacy, even if not tendered 


back. — Piper y. Piper, 34 R. 563, 566. She may also be barred by an ante. 
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nuptial agreement fairly made without fraud or misrepresentation, and upon 
a sufficient consideration, not to claim any thing from the estate. —Heald’s 


_ Petition, 22 R. 265; Digest, p. 41, s. 47; (but see 110 Mass. 461, and 69 Maine, 247.) 


And so an application for an allowance may come too late. Ordinarily it 
should be made as soon as the inventory of the estate is returned, —King- 
man v. Kingman, 31 R. 182. 

A delay of twenty-five days after the return of the inventory was held not 
unreasonable, it appearing that a part.only of the personal estate had been 
disposed of by the administrator prior to the application. —id. The applica- 
tion cannot be granted after thirty years. — Mathes v. Bennett, 21 R. 188. It 
was refused after four year's from the death of her husband, in Hubbard y. 
Wood, 15 R. 74. 

We have held that if she neglects to claim an allowance until the lapse of 
two or three years, having in the mean time contracted another marriage, 
she has waived the right. — Parker, C. J., 17 R. 441, Duncan v. Eaton. 

(d) In respect to amount, the whole of the personal estate may be given, if 
not so large as to be unreasonable. —15 Mass, 183; Smith’s Probate Law, 108- 
But it is to be borne in mind that the allowance is not designed to correct 
any real or supposed inequality, but “ for her present support.” 

Where the estate amounted to $2,250, and the debts to $575, and there were 
no lineal descendants, the judge of probate made an allowance to the widow 
of $600. Held, that the decree should be reversed, and an allowance be made f 
of $200. — Foster v. Foster, 36 R. 437. 

The whole estate was $11,000, the value of the partin which the widow was | 
entitled to dower, $2,000, and the debts, $18,000. An allowance of $2,000 by 
the judge of probate, upon appeal, was cut down to $300. —17 R. 441. 

The estate was $25,000, and no debts, except two bonds of $12,000 each, to 
sons of the deceased, upon no valuable consideration, and the validity of 
which was contested. The land assigned as dower yielded a net income of * 
$200 a year. An allowance of $1,250, upon appeal, was reduced to $750, or $250 ~ 
a year for three years, the estimated time for the settling of the estate, which 
was then in litigation. — Kingman y. Kingman, 31 R. 182, 191. 

The intestate left an estate of $12,856.05 (a homestead appraised at $2,700, 
and the rest personal) and debts amounting to $41.58, and the widow and the ae 
father of the deceased to take the property. She continued to occupy the i 
homestead. She had $2,000 in town bonds of her own, and she claimed other 
bonds to the amount of $6,550 as a gift from her husband, but this claim was ‘ 
contested, No other considerable part of the estate was involved in litiga- , 
tion. An allowance of $1,000 upon appeal was reduced to $400. — Woodbury y. q 
Woodbury, 58 R. 44. ¢ 

(e) The doctrine of the court in Mathes v. Bennett, that the court upon ap- 
peal would not interfere with the discretion of the judge of probate as tu 


the final accounting of the allowance asa part of the widow’s distributive a 
share, was cited with approval by Smith, J., in Woodbury’s appeal, 157 R. 484; i 
but there would seem to be no good reason for withholding full power of a 
revision. # 


2. Dowzr. The widow of every person deceased shall 
be entitled to her dower in the real estate of which her ae 
husband died seized, to be assigned to her by the court ; 
of probate, in one or more parcels thereof, as may be 
convenient, — id. s. 2. 4 

‘ 


) 


RIGHTS OF HUSBAND. OR WIFE SURVIVING. 185 


3. In wHat Lands. No widow shall be entitled to 
dower in any lands, unless the same were, during the 
marriage’ and seizin' of the husband, in a state of culti- 


_ vation, or were used or kept as a wood or timber lot, and 


occupied with some farm or tenement owned by the hus- 


eband. —id.'s, 3. 


(1) That is, some time during the marriage. — Digest, p. 292, s. 31. 


(a) Seizin by the husband, of a vested remainder only in lands, does not 
entitle the wife to dower. — Fisk v. Eastman, 5 R. 240; Digest, p. 201, ss. 12-15 

A wife is not entitled to dower in a trust estate, any farther than her hus- 
band had a beneficial interest therein, and, if she attempts to enforce such a 
@laim at law, equity will restrain her. — Digest, pp. 290, 291, ss. 5-9. 

Where a husband takes a fee by deed, and immediately veconveys eithera 
fee or a freehold, he has not such a seizin as entitles his widow to, dower, be- 
cause he is not beneficially seized of a present estate of inheritance during 
the coverture. — Digest, p. 290, ss. 1-4. 

(b) As against one haying an interest to redeem, and who in fact redeems, 
she will not be entitled to dower, excepting upon contribution of a fair pro- 
portion of the incumbrance, according to the value of her dower. — Digest, 
pp. 291-2, (e). 

The rule requiring contribution depends upon the equality of the equities 
of the parties, and when the equities are not equal, no contribution is re- 
quired. Exceptions tothe rule that she must contribute, and giving her 
dower without contribution are, where the estate is redeemed by the admin- 


_istrator, with assets to the estate, or a bond is given by the heirs or creditors 


to pay the debts, or where the holder of the equity is primarily liable to pay 
the whole mortgage debt. — Pollard v. Noyes, Rockingham, Dec. term, 1880; 
Hitchcock v. Harrington, 6 J. R. 290; Bolton v. Bullard, 13 Mass. 297; Barker 
v. Parker, 17 do. 564; Hildreth v. Jones, 13 do. 525; Robinson v. Leavitt, 7 R. 
24; Bullard v. Bowers, 10 R. 502; Norris v. Morrison, 45 R. 490; Hustings v . 
Stevens, 29 R. 564; Hinds v. Ballou, 45 R. 619; Woods v. Wallace, 30 R. 384. The 
administrator of an insolvent estate is not at liberty to redeem for the bene- 
fit of the widow’s dower, but should sell the equity of redemption. — Rossiter 
vy. Cossit, 15 R. 38. 

(ec) A tenant in dower may convey her estate, and the purchaser will have 
all the rights she had — Fuller v. Wason, 7 R. 342. 

(d) A widow is entitled to dower in such mines and quarries as were actu- 
ally open and used during the lifetime of her husband, and it makes no differ- 
ence whether or not he continued to work them to the period of his death, or 
whether or not they have been worked since his death by the heir or his 
assignee. — Billings v. Taylor, 10 Pick. 461; Coates v. Cheever, 1 Cowen, 460; 
Stoughton vy. Leigh, 1 Taunt. 402. 


(¢) PARTNERSHIP PROPERTY. 


Real estate purchased with partnership funds for partnership purposes 
although conveyed to the partners in such manner as to make them tenants 


- in common, is to be applied, if necessary, to partnership debts, and the wid- 


ows of the partners are not entitled to dower nor the administrators or heirs 
of the partners entitled to the rents and profits accruing after the death of 
the deceased partner, if such estate and rents are needed tor the payment of 


“partnership debts, or the payment of any balance due from the deceased 
partner to either of the survivors on partnership account.— Howard vy. 


ave 
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Priest, 5 Met. 582; Dyer y. Clark, id. 562; Burnside v. Merrick, 4 Met. 537; Cil- 
ley v. Huse, 40 R. 358; Benson vy. Ela, 35 R. 420; Jarvis v. Brooks, 27 R. 66; Par- 
ker v. Bowles, 57 R. 491, 496. 

(f) She cannot at common law nor in this state have dower where the estate 
of the husband is for a term of years, no matter how long to continue, or 
though renewable forever. — Washburn on Real Property, c. 7, s, 2. 


4. Quantity. Every widow having right of dower 
shall be endowed of so much of any real estate of the 
husband as will produce a yearly income equal to one- 
third of the yearly income thereof at the time the hus- 
band died or parted with his title. —id.s. 4. 

5. Renvs anp prorits. When the dower of any widow 
cannot be conveniently and equitably assigned by metes 
and bounds, she shall be endowed thereof in a special 
manner, as of the third part of the rents and profits 
thereof, to be estimated as aforesaid. — id. s. 5. 

6. Waste, wuHat 1s not. No widow shall commit or 
suffer any waste of the land or real estate of which she 

is endowed, but shall maintain the same in good repair 
during her estate therein, and shall be answerable to the 
owner of the reversion for any waste done or suffered 
thereupon; but the consumption of necessary fuel taken 
therefrom at her residence, when she shall not reside on 
her dower, shall not be deemed waste. — id. s. 6. 


(1) She can take timber for repairing fences and buildings, if there are 
fences and buildings upon the land, but not for buildings erected by herself. 
She is not to take timber trees for fuel, it a provident owner would not, es- 
pecially if there is other fuel upon the dower land. But where oak trees are 
abundant, and are in common use for fuel, it is not waste to cut them for that 
purpose. — Digest, p. 294, ss. 71, 72; p. 638, ss. 2, 3. 


7. ONE-THIRD OF PERSONAL. The widow of every 
person deceased, in case he dies intestate, or in case he 
die testate and no provision is made for her in his will, 
or she shall waive’ such provision, in addition to her 
dower and homestead, shall be entitled, as her distribu- 
tive share, to one-third part of all the personal property 
remaining after the payment of debts and the expenses 
of administration, when the husband leaves any child or 
the issue of such child surviving him. — id. s. 7. 
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(1) After she takes her share waiving the will, the rest is, so far as possible, 
to be so apportioned as to carry out the provisions of the will.—Hall v. Smith, 
59K. 315. The right towaive the willand take her distributive share is per- 
sonal to herself, and will not pass to her representatives, though she die be- 
fore probate.— Sherman v. Newton, 6 Gray, 307. Yet if she waive, her share 
goes to her representative although such waiver was before probate. — Ath- 
erton y. Corliss, 101 Mass. 40. 

8. ONE-HALF OF PERSONAL. But when the deceased hus- 
band leaves no child nor the issue of any child surviving him, 
then such widow, by waiving the provisions of the will, 
if any, in her favor, shall be entitled to receive in addi- 
tion to her dower and homestead, as her distributive 
share, one-half of all the personal property remaining 
after the payment of debts and expenses of administration. 
—id. s. 8. 

9. ONE-THIRD OF REAL, The widow of any person 
deceased, testate or intestate, leaving any child by her or 
the issue of any child by her, surviving him, by waiving 
the provisions of the will, if any, in her favor, and also by 
releasing’ her right of dower and homestead, shall be en- 
titled to receive instead thereof, in fee, one-third part of 
all the real estate of which her husband died seized, after? 
the payment of debts and expenses of administration. 
—id. s. 9. 

(1) By the act of August 8, 1883, Laws of 1883, c, 34, ‘* whenever the widow of 
any person deceased, testate or intestate, shall waive the provisions of the will 
if any, in her favor, and also release her right of dower and homestead with 
the view of obtaining a part of the real estate of the deceased, by virtue of 


either the 9th or 10th section of chapter 202 of the General Laws, such waiver 
and release shall be in writing and shall be recorded in the probate office and 


' registry of deeds for the county in which such real estate is situated.’’ The 


form of release may be: 

Know all men by these presents, that I, -—— of —-—, widow of ——-, late 
of , deceased, in order that I may have my distributive share in the real 
estate, of said deceased, hereby release all right of dower and homestead 
{and do also waive the provisions for me in the will of said deceased]. 

. Date, signature, and recording in both offices. 


(2) That is, ifthe personal property is insufficient. 


10, ‘ONE-HALF OF REAL. But when the deceased hus- 
band leaves no child nor the issue of any child surviving 


him, then such widow, by waiving the provisions of the 
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will, if any, in her favor, and also by releasing her right 
of dower and homestead, shall be entitled to receive in- 
stead thereof, in fee, one-half of all the real estate of 
which her husband died seized, after! the payment of debts 
and expenses of administration. — id. s, 10. 


(1) That is, if the personal property is insufficient for that purpose. For 
torm of release and waiver, sees. 9, (1). 


11. Serrrement. If asettlement were made upon the ~ 


wife before marriage, which was stipulated to be in lieu 
of her right of dower and of homestead, and of her dis- 
tributive share, or either of them, in her husband’s estate, 
then such settlement shall be enforced by the court of 
probate, and such widow shall not be entitled to any such 
right or rights in lieu of which such settlement was 
made, —id. s. 11. 


(a) She is barred by adultery and elopement with the adulterer, by a di- 
voree obtained by either party, by a release, by acceptance of bequest in 
lieuof dower, and may be barred by estoppel. — Digest, p. 41, s. 49, and p. 294; 
Gleason vy. Emerson, 51 R. 405; Bishop on Marriage and Divorce, ss. 6, 61; I. 
Redfield on Wills, 749; and she may be estopped or abutted from claiming 
dower by the covenant of her ancestor from whom she received an estate of 
more value, after deducting what she would be entitled to as dower, than her 
dower, she being answerable upon his covenant to the extent of what she 
received from him.— Russ vy. Perry, 49 R. 547; see also s. 18 of this chapter. 

(b) A verbal release will not ayail unless the circumstances are such as to 
create an estoppel. — Gordon y. Gordon, 54 R, 152, 


12. Forry pays. The widow may remain in the house 
of her husband forty days next after his death without 
being chargeable with rent therefor, and in the mean 
time shall have her reasonable sustenance! out of the es- 
tate ; and the same shall be taken into consideration by 
the judge in the allowance he may make to her. — id. 8. 12. 


(1) And therefore if administratrix, may use money of her husband’s in the 
purchase of necessaries for her support during that time, — Fellows v. Smith, 
130 Mass. 376. 

18. RENTS BEFORE ASSIGNMENT. ‘The widow shall be 
entitled to receive one undivided net third part of the rents 
and profits of the estate of which her husband died seized, 
until her dower is assigned. — id. s. 18. 
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(1) And in a suit by one heir against another in possession, he may for this 
reason deduct one-third from the damages otherwise recoverable. — Baker vy. 
Haskins, 48 R. 426. 


14. Curtusy, rigHTt or. The husband of any person 
deceased, holding property in her own right, shall be enti- 
tled to his estate by the curtesy in all lands and tenements 
owned by her, when he would be entitled to hold as ten- 
ant by the curtesy at common law. 


(1) See post, s. 16, (1), in case of abandonment. 


15. Reocrprociry ror HUSBAND. The husband of any 
person deceased, in case she dies intestate, or in case she 
dies testate and no provision is made for him in her will, 
or he shall waive such provision, shall be entitled to one- 
third of all her personal property remaining after the 
payment of debts and expenses of administration, when 
she shall leave surviving her any child, or the issue of 
any child; but if she shall not leave surviving her any 
child or the issue of any child, then he shall be entitled to 
one-half of her personal property, after payment of debts 
and expenses as aforesaid. But this shall not be construed 
to give him any allowance out of her personal estate. — 
id. s. 15. 

16. In wer REAL EsTaTE. The husband of any per- 
son deceased, testate or intestate, leaving any child ,by 
him, or the issue of any child by him, surviving her, by 
waiving the provisions of the will, if any, in his favor, 
and releasing his estate by the curtesy, shall be entitled, 
in fee, to one-third part of all her real estate remaining 
after the payment of debts and expenses of administra- 
tion; if she shall not leave surviving her any child by him, 
or the issue of any child by him, and he has no estate 
by the curtesy, he shall be entitled during life to one- 
third part of all the real estate of which she died seized ; 
but if she shall not leave surviving her any child, or the | 
issue of any child, he shall be entitled, in fee, to one-half 
of all her real estate remaining after payment of debts 
and expenses of administration. — id. s. 16. 
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(1) The husband of any person deceased, in case she dies intestate, or if she 
dies testate and no provision is made for him in her will, shall not be enti- 
tled to her estate by the curtesy inany lands and tenements owned by said 
deceased, nor to any portion of her personal property remaining after the 
payment of her debts, if he shall haye willingly abandoned and absented 
himself from the deceased, or willfully neglected to support and main- 
tain her, or shall not have been heard from, in consequence of his own neg- 
lect, for the term of three years next preceding her death. — G. L, 1879, c. 37. 


17. SerrLeMenT upon wim. A settlement may be 
made upon the husband by the wife before marriage, and 
the stipulations thereof shall be enforced by the probate 
court, and the stipulations contained therein shall have 
the same effect in barring his claims upon her estate as 
the stipulations in a settlement made by the husband 
upon the wife before marriage have in barring her claims 
upon his estate, and may be enforced in the same man- 
ner, —id. s. 17. 

18. Jy Lixu or orHER RicHTs. Every devise or bequest 
by the husband or wife to the other, shall be holden to be 
in leu of the rights which either have by law in the 
estate of the other, unless it shall appear by the will that 
such was not the intention. —id. s. 18. 

19. Homustnap. See next chapter. 


(a) And as to property given by either to the other, see ante, c. 18, s.1, (1), 
p. 172, and s. 18, p. 176. 
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ASSIGNMENT OF DOWER, HOMESTEAD, AND DISTRIBUTIVE 
SHARES. 


1. Homestreap ricHt. The wife, widow, and children 
of every person who is owner of a homestead or of any 
interest therein, occupied by himself or herself and his or 
her family, shall be entitled to so much of said homestead 
or interest as shall not exceed in value five hundred dol- 
lars, as against the creditors, grantees, and heirs of such 
person, for and during the life of such wife or widow and 
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the minority of such children. Upon the death of the 
wife, leaving no children under twenty-one years of- age, 
and whenever the children named in this section shall 
arrive at the age of twenty-one years, the mother being 
dead, the homestead exemption mentioned in this section 
shall be exempted to the husband,’ if as — G. L. ¢. 
138, 8. 1. 


(1) But not as against any right existing or contract made prior to the 25th 
day of July, 1878. —See Laws of 1879, c. 17. 
(a) The homestead is the place of the house, where the head of the family 
dwells.—36 R. 166. The exemption does not exist in land on which no house 
is established, unless connected with such a house by beneficial use. -- Cole v, 
Laconia Bank, 59 R. 53, 321. 
A small piece of land, on which hay is cut for a cow kept at the house where 
a man lives, may be regarded as part of his homestead, though the land is 
separate from the house, and a mile distant, provided the house and land 
together do not exceed five hundred dollars in value, and the land is used in 
connection with the house to furnish necessary feed for the cow.—Buxton vy. 
Dearborn, 46 R. 43; Digest, p. 415, s. 1. 
The right does not. ordinarily attach to premises in the occupation of a 
tenant. — Hoitt v. Webb, 36 R. 166; 39 R. 484. 
If a party occupies a homestead, though of a less value than $500, while he 
has other real estate that is rented to tenants, it is only that which is occupied 
as a homestead that is exempt. — id. 
(b) There can be but one homestead at one and the same time. — 45 R. 347. 
And it has been held, that where a husband conveys his homestead, without 
the concurrence of his wife, and subsequently acquires a new homestead, 
though of less value, her homestead right in the former is thereby ter- 
minated (Horn vy. Tufts, 39 R. 478); and that where the conveyance is of an 
undivided half, if the grantee enter into possession, and the husband occupy 
the residue in common as his homestead, the homestead right will be lim- 
ited to the half so occupied. —id. But it may deserve further consideration 
whether she may not have an election in such cases, the deed not having 
been signed by her. 
_ While a debtor was in the act of moving into his dwelling- house, with a 
design to occupy it as the family homestead, having no other real estate, his 
creditor attached it upon mesne process; the debtor completed the movingin 
on the next day. Held, that the property must be regarded as the family 
- homestead at the time of the attachment. Fogg v. Fogg, 40 R. 282; Digest, p. 
415, 8. 9. 
A temporary absence, with intention to return, does not bar the right. —46 
R, 52; 40 R. 249; 43 do. 307; see 58 R. 419. 
(ce) Mortgage. A widow is entitled to dower and homestead in an equity of 
redemption in real estate of her late husband, against all persons except the 
mortgagee or those claiming under him; but she cannot have dower or 
homestead, as against the mortgagee, except by payment of the whole mort- 
gage debt. Norris v. Morrison; 45 R. 400; Norris vy. Moulton, 34 R. 392; Fel- 
lows v. Dow, 58 R. 22. f 
_ Where the administrator redeems the ‘mortgage from assets of the estate, 
_ the widow has dower and homestead without contribution.—id.; Digest. p. 
291-2, (e.) 


ey: i Sue Cae a Es i a 
ASSIGNMENT OF DOWER, H HOMESTEAD, AND SHARES. AUS 


ui 
te 
“ 


192 ASSIGNMENT OF DOWER, HOMESTEAD, AND SHARES, 


(a) The right of homestead is personal, and cannot be transferred.— Digest, 
p. 416, ss. 25, 26, 28. 

The title in a homestead estate is in the widow during widowhood, and in 
all the minor children respectively while under age, but the right of posses- 
sion and enjoyment is in such only of those who have the title as remain in 
occupation of the premises; and one of such owners haying taken abode 
elsewhere cannot join as plaintiff in an action in the nature of trespass for 
an entry upon the homestead estate by a stranger.— Abbott vy. Abbott, 94 
Mass. 136, But the use of a room in the house by the widow, for the purpose 
of storing furniture, is a sufficient occupation. — Grettna v. Fox, 100 Mass. 234, 

(e) A voluntary separation of husband and wife will not, after the husband’s 
decease, deprive the widow of her homestead (Meader y. Place, 43 R. 307); 
nor her removal from the premises during his life (Atkinson vy. Atkinson, 40 
R. 249; 51 R. 448); nor her marrying after his decease, whether there has been 
an assignment before ‘her said marriage or not (Miles v. Miles, 46 R. 261); nor 
any neglect of the husband and wife to apply to the officer to set out a home- 
stead, upon the levy of an execution.— Fletcher v. State Capital Bank, 37 R. 
369; Barney v. Leeds, 51 R. 253. 

(f) One causing the land of his debtor to be set off, ‘‘ subject to his home- 
stead,” is estopped to deny his then existing homestead right. — Barney y. 
Leeds, 51 R. 253. 

(g) A divorcee in favor of wife-cuts off her homestead, unless the right is 
reserved in the decree. — Wiggin vy. Buzzell, 58 R. 329. 


2. SEPARATE DEED INOPERATIVE. No deed or mortgage 
made by such person only’ shall affect or impair the inter- 
est of such wife, widow, or children, but a mortgage made 
at the time of the purchase of such homestead to secure 
the purchase money or part thereof shall be valid. — id. 


*(1) But he may be estopped by covenants in his deed, from making an 
application for a homestead for his own benefit.— Gunnison y. Twitchell, 38 
R, 62; Foss vy. Strachn, 42 R. 40, 43. 


3. Joint pEED. The deed of the husband and wife,! or 
if the husband or wife is insane or dead, the deed of the 
surviving husband or wite, with the approval’ of the 
judge of probate, shall be effectual to bar the right of 
homestead specified in sections one and two. — id. s. 3. 


(1) The wife cannot release her homestead right in the estate of her hus- 
band by her separate deed: — Dickinson vy. McLane, 57 R. 31. 

(2) The object of requiring the consent of the judge of probate being pro- 
tection, he should withhold his consent unless the end will be as well secured 
by the proposed arrangement as by the purchase of anew homestead. The 
petition should state the grounds on which his approval is asked, and allege 
that the rights of the other parties will not be endangered by the sale. If a 
case of insanity, and no new homestead, the just share of the insane party 
should be paid to his guardian; and so of children. Directions and tables for 
estimating dower and homestead are given in chapter twenty-seven, post. 


ae 


4, AssIGNMENT BY JUDGE oF propate, The judge of 

probate, on petition,! after the death of such person, or any © 

2 conveyance! by him or her made, may cause such home- 

_ stead to be set off in the same manner as dower may be 
assigned by him. — id. s. 4. 


(1) A petition after a conveyance and during the lifetime of the husband or 
wife, as the case may be, may be in form as follows: 


To the Judge of Probate for the county of 
A.B., of ,in said county, represents that C, D., husband [or wife] of said 
A, B., on the —— day of ———, 18S—, was the owner of a homestead [or of an 
' interest in a homestead, namely, of an equity of redemption in a homestead,] 
- then occupied by h—self and h— family at —~—in said county, and after- 
a wards on the same day conveyed said premises to E. F., of ———,in said 
: county, whereby your petitioner and the minor children of said A. B. and 
aR C. D., (mame them] are liable to be deprived of their just homestead rights. 
Said premises so conveyed, are described as follows :[give a general deserip- 
~ tion sufficient to identify the premises.] Wherefore your petitioner prays 
that a homestead in said premises may be set off to your petitioner and said 
minor children as provided by section four of chapter one hundred thirty- 
tae of the General Laws. 
' Date and signature. 


_ Personal notice to purchaser, ante, p. 26,8. 9. The subsequent aopganine 
will be as in an assignment after the decease of the parties (ss. 34, 35, post), the 
necessary changes being made, 

(a) A creditor cannot levy upon the homestead or reversion, where the par- 
cel does not exceed $500 (Tucker v. Keniston, 47 R. 267); nor in sucha case 
can a writ of entry be sustained by a grantee of the husband against his wid- 

ow, if she was in possession at his decease, notwithstanding the homestead 
‘ie not been assigned to her. mea y. Reilly, 5 Allen, 77. 


outa _ Huspanv’ § LIFE ESTATE. In case the legal title to 
the homestead is in the wife at the time of hen decease, 
and after the children shall arrive at twenty-one years of — 
age, the life-estate of the surviving husband, not exceed- 
_ ing the value of five hundred dollars, shall be exempt? to 
him. —id.s. 5. 


(1) But not as against any right existing or contr: act made sels to the 25th 
Ns ‘aay eek 1878. — See Laws of 1879, c. 17. 


_ 6.' Unmarriep prrsons. And in case an unmarried 
: n. is the owner or ce of a mosmeciced such 


ut nit as seein any right existing or contract made prior to the 25th 
pgttali, ae — See Laws of 1879, ¢. Mi 
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7. PROTECTION AGAINST LEVIES. This is provided for 
in said chapter by sections seven to twenty-two, inclusive. 

8. EXCEPTIONS T0 HOMESTEAD RIGHTS. By sections 
twenty-three and twenty-four of said chapter one hundred 
and thirty-eight of the General Laws, the provisions, of 
that chapter shall not apply to any judgment?! on any mort- 
gage’ executed by the debtor and his wife, nor to any 
claim: for labor? for less than one hundred dollars, nor to 
any lien of any mechanic or other person for any debt 
contracted for or in aid of the erection of the buildings, 
nor to any taxes; nor shall they be construed to aftect 
any property fraudulently® purchased by the debtor when 
in insolvent circumstances. : 


(1) The mortgage attaches until actual payment, notwithstanding a change 
of note.—Strachn y. Foss, 46 R. 43. 

(2) The professional services of a physician are not within the meaning of 
this clause, for they are not for “labor” in the popular sense of the word. — 
Weymouth y. Sanborn, 43 R. 171. 

(8f The principle seems to be thata fraudulent homestead is not protected. 
See Tilton v. Sanborn, 59 R. 290. The creditor may levy upon it without re- 
gard to any claim of exemption, but must be prepared to prove the fraud. 
A deed of the homestead may be fraudulent as against creditors. — Currier y. 
Sutherland, 54 R. 475. 


9. Divison aMone HEIRS. The judge may cause the 
dower and share of the widow, the family homestead, and 
the shares of any or all of the heirs or devisees in the 
real estate of any person deceased, or any part of it, and 
in the widow’s dower, and in the family homestead, after 
it shall have reverted, to be divided and assigned to them 
in severalty, according to their respective interests, in one 
or more! parcels, as? may be convenient.— G. L. ¢. 204, s. 1. 


(1) Under the present law she has no # share” in addition to dower and © 


homestead. 

(2) They may, in their discretion, give to the share of one heir or devisee a 
right of way over land assigned to others.—Cheswell v. Chapman, 38 R. 14. 
If there is at the time a clearly marked pathway in use over them, an assign- 
ment “ with the privilege to pass and repass to and from over such lands 
(naming them] in the usual pass-ways ” will be sufficient (id.); and without 
any express reference all the incidents and appurtenances belonging to the 
several parts will pass to those to whom the parts are assigned, unless there 
is a different order made by the committee. — Plumer y. Plumer, 30 R. 558, 

(a) Homestead may be assigned in the supreme court on petition for pam 
tion. — See next c. s. 1, (a). 
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10. By commirrer. A committee of three or five 
suitable persons shall be appointed by the judge, after 
due notice, who shall be sworn, and give to all parties in- 
terested, their guardians, agents, or attorneys, reasonable 
notice when they will proceed to make such division, and 
certify in their report that they have given such notice, 
and to whom, and the names of the parties who appeared 
before them. — id. s. 2. 

11. Reporr concuustve. The written report of such 
committee, made after due notice and hearing, being ac- 
cepted by the judge, upon due notice, shall be final and 
conclusive upon all parties. — id. s. 3. 

12. AGmnts anp GuaRDIANS.. No committee shall be 
appointed to make such division until guardians or agents, 
at the discretion of the judge, have been appointed for all 
minors and persons interested who are incapacitated to 
take care of their estates, and agents appointed by the 
judge to represent and act for those interested who are 
out of the state. —id. s. 4. 

13. ASSIGNMENT OF THE WHOLE. If any real estate 
cannot, in the opinion of the committee, be divided among 
all the heirs! or devisees without great prejudice, they 
shall appraise the same at its just value, giving a genera] 
description thereof, and make return of their doings; 
and if the same shall be approved by the judge, he may 
assign the whole to one or more of the heirs, they pay- 
ing to the other heirs or devisees their respective just 
shares of the appraised value, or giving bonds to the 
_ judge, with sufficient sureties, to pay the same, with inter- 
est, at such periods as he shall order. — id. s. 5. 


eh) Although a widow waiving her dower and homestead, and taking her 
: distributive share of the real estate, is not strictly and technically an heir to. 
her husband, the word “heirs” here should perhaps be held to include the 
_ widow as one taking a distributive share. — See Sweet v. Dutton, 109 Mass. 592; 
Wilkins v. Ordway, 59.R. 378; Richardson y. Martin, 55 R. 45. 


_ 14. Orper or prersrence. In such assignment, the 
male heir or devisee who will accept it, and if there be 
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none such, the oldest female heir! or devisee who will 
accept it, shall be preferred, and between heirs and 
devisees of different degrees the nearest of kin shall be 
preferred. — id. s. 6. 

(1) See s, 13, (1), as above. 


15. ASSIGNMENT OF UNEQUAL SHARES. If any part of 
the real estate shall be of greater value than the share of 
an heir or devisee, and cannot, without great prejudice, 
be divided, the whole of it may be assigned to one of the 
heirs or devisees, he paying such sums of money to the 
heirs or devisees who shall thereby have less than their 
share, as the committee shall award, or giving bond! to the 
judge, with sufficient sureties, to pay the same at such 
periods as he may order. — id. s. 7. 


(1) The condition of this obligation is such thatif the said , to 
whom certain real estate of , late of in said county, deceased, 
has been assigned, shall pay to the administrator of said deceased, in default 
of other estate in his hands, his ratable proportion of the just demands with 
which the estate of said deceased may be chargeable, then this obligation 
shall be void. — See p. 30, ss. 1, 2. 


16. Estates ty common. If any estate to be divided 
or assigned as aforesaid shall be in common with the 
estate of any other person, the judge, upon due notice to 
such person, may, in his warrant, authorize the committee 
to make severance and division between the estates so 
holden in common. — id. s. 8. 


17. Boyps, wunn etven. Every person to whom any 
estate whatever of a person deceased shall be decreed to 
be set off, assigned, paid, or secured, shall, if required, 
give bond to the judge of probate, with sufficient sureties, 
to pay to the administrator, in default of other estate in 
his hands, his ratable proportion of the just demands with 
which the estate may be chargeable. — id. s. 9.. 

18. Reversion, Division or. The reversion of the 
widow’s dower, and of the family homestead, may, if the 
parties request it, be set off, divided, or assigned, with the 


ditier real estate, at ats onal value, to be eitiatba by the 
committee. — id. s. 10. 


2) See s. 35, (€), (g), post. pp. 208, 209. 
19. Parrrrron mn orwer cases. See next chapter. 
20. A PETITION FOR DOWER ONLY MAY BE AS FOLLOWS: 
To the Judge of Probate for the County of ———: 
The undersigned, widow of ——— ——., late of, ete., 
[upon whose estate administration has been granted. by 
the judge of probate for said county] represents that said 
deceased died on the day of ——— last, seized of 
real estate in ———, in the county of : 
_ Wherefore your petitioner prays that her dower in said 
real estate may be assigned to her. 
Dated this —— day of ———, 18—. 


: -P. 29,8. 12. Upon, ete., it is decreed, that the prayer 
of said oP be granted, and that, etc., bea committee 


Bese udge of Probate. 


(a) WARRANT TO COMMITTEE. 
STATE OF NEW HAMPSHIRE. 
Court of Probate. 


_ You are Baeuy. appointed a committee to assign dower to , of, 
‘A - ete., the widow of , late of, ete., deceased, in the real estate of 
“which jaid ——— - died seized. 
‘Having first been sworn to a faithful and impartial discharge of your duties, 
* you will give reasonable notice to all persons interested, their agents, guar- 
hae e -diuns, or attorneys, and set off to said widow by metes and bounds in one or 
- amore | e parcels, as may be convenient, so much of said real estate as will pro- 
“duce a yearly | income equal to one-third of the yearly income thereof at the ; = 
e of his decease; and in your return certify the notice given by you, and _ 
_ the names of the parties who appear before you. If the whole or any part of 
est aie is uated that i Bomay unarein. eamnot be conveniently | and creat 
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equitably assigned by metes and bounds, you will make a special assignment 
of one-third part of the rents and profits estimated at the time of said decease. 
And make return of your doings, with a certificate of said oath and eyi~ 
dence of the notice given by you, as soon as may be, 
Witness my hand and the seal of said court, this —— day of ———, 18—. 


—— —-—, Judge of Probate. 


—— 8s. ,18—, Then the said —-— ———, ——— made oath that 
they would faithfully and impartially discharge their duties under the fore- 
going commission, according to their best skill and judgment. 

Before me, 


, Justice of the Peace, 
(b) Notice by the committee may be in form as follows: 


To 


The committee appointed by the judge of probate for the county of 7 
to assign to —-, widow of —-— , late of ——-—, in said county, 
dower in his real estate, will attend to the duties of their appointment, at 
—— in the town of ———, on the —— day of ——— next, at —— o’clock in the 
—noon, when and where you may appear and be heard if you see cause, 
[You are further notified that said committee will make report of their doings 


—~—, ———. ——-_,, their agents, guardians, or attorneys: 


at a court of probate to be holden at ———, in said county, on the —— day of 
—— next.] 
Dated this —~ day of ———, 18—. 
—— ——, Chairman. 


This notice should ordinarily be served as directed in s. 9, p. 26, ante, seven 
days at least before the day of hearing. And if the committee think it neces- 
sary, the notice may also be published and a return made, as ante, p, 27, s. 10, 


(c) The report of the committee may be in form as follows: 


To the Judge of Probate for the county of —-—: 


Having been duly sworn, as will appear by the certificate herewith re-° 


turned, we gave notice as required by the foregoing warrant to [state to 
whom] that we would attend to the duties of our appointment, at ———, inthe 
town of ———, on the —— day of , 18—, at —— o’clock in the ——noon, 
at which time and place we attended, and ——— —— —— appeared 
before us as parties; and having heard all parties who desired to be heard, 
we assigned to said widow a parcel (1) of land in the town of >in said 
county of ———, bounded: [give definite bounds, and put up monuments], 
with a right of way, etc., as her dower in certain real estate (2) of which her 
said husband died seized, described as follows: [insert a description of the 
whole parcel or parcels out of which dower is assigned to her], the land so 
assigned to her being so mucb of the last mentioned real estate as will pro- 
duce & yearly income equal to one-third of the yearly income thereof, at the 
time of the decease of her said husband, and no more: 

And we also assigned to said widow [state in the same way dower set oft 
in other parcels]. 

The evidence of notice is herewith returned. 

Dated this —— day of ———, 18—. 


—-— ——, ; Committee. 
Tl 

NOTE 1,—If the assignment is of a third of the rents and profits, and not 
by metes and bounds, say ‘‘ we assigned to said widow one [half, third, fourth 
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ye 
. Hs or senator the proportion ate be,] Saxh of the annual rents and profitsin =~ 
certain real estate in [describing it], the same being so much of saidrents ~ 
» z and profits as will be equal to one-third of the yearly income of said real 

estate at the time of the decease ot her said husband, and no more, and in 
_ which real estate, as we find, her dower cannot be conveniently and equitably 
assigned by metes and bounds.” “ : 

NorTrE 2. — Or, “as her dower in the real estate described in the foregoing 
petition (if so described). — See s. 21, post. 

P. 29, 8,12, Upon, etc., it is decreed that said report be accepted, and dower 
assigned according to it. 


—— ——, Judge of Probate, 


21. PETITION BY ADVERSE PARTY THAT DOWER BE AS- 
SIGNED. ; . 


To the Judge of Probate for the County of ——— 


._ — — , of, ete. respectfully represents that 
, late of, etc., [upon whose estate adminis- 
f 4 Relicn has heen granted by the judge of probate for said 
county] died on fhe day of ——— last, seized of real 
estate in the town of ———, in the county of ———, 
- described as follows, viz., [insert a description by metes 
and bounds] and in which ———— ———, widow of said 
- deceased, is entitled to dower. 
Your petitioner is [state his interest]. 
Wherefore your petitioner prays that the dower of said 
widow in said estate may be assigned to her. 
Dated this day of ———, 18—. 


- Notice, decree, and warrant as ante, pp. 197, 198. 


‘The return as ante, p. 198, (c), instead of setting out the. 
- whole veal estate will say, “ as her dower in the real estate 

+; of her said husband, described in the petition and war- 
Ri rant aforesaid,” and being so much of all said real estate 
Bey, a 5 will produce, ete. 


22. PETITION FOR DOWER AND- HOMESTEAD, THERE BEING 


Fi i” hs % the Judge of Probate for the Conant y alae 
ay ras B., of ———, in said county, represents that C. D., 
te ¢ n sai —, pale of A. eee 


A : ae ¥ 
pes nee Ba Reba es 
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has deceased intestate, owning and being seized of, at his 
decease, a homestead situate in said ———, oceupied by 
himself and his family, and other real estate in which, as 
well as in said homestead, the said A. B. is entitled to 
dower. Wherefore your petitioner prays that her dower 
and homestead may be set off as provided by law. 

Date and signature. 

Notice if deemed! necessary. 


(1) The judge can proceed without notice, if he sees fit, in assignment of 
dower and homestead to widow. —G. L. c, 192, s. 2. 


23. PETITION FOR DOWER AND HOMESTEAD, THERE BEING 
MINOR CHILDREN, 


To the Judge of Probate for the County of ———: 


A. B., of ———, in said county, represents that C. D., ’ 


late of ———, in said county, husband of said A. B., has 
deceased intestate, leaving minor children, to wit, [name 
them] and owning and being seized of, at his decease, a 
homestead situate in said ———, occupied by himself and 
his family, and other real estate in which, as well as in said 
homestead, the said A. B. is entitled to dower. Where- 
fore your petitioner prays that her dower and a homestead 
for herself and said minor children may be set off as pro- 
vided by law. 

Date and signature, and notice if deemed necessary. 

24, PETITION FOR DOWER AND HOMESTEAD, THE ESTATE 
BEING LUSS THAN ABSOLUTE FER. 


To the Judge of Probate for the County of ——— : 
A. B., ———of , in said county, represents that C. D., 
late of ————, in said county, husband of said A. B., has 


deceased intestate, owning and being seized of, at the time 
of his decease, of real estate in said county! in which said 
A. B. is entitled to dower, and also owning an interest in 
a homestead situate in said ————, occupied by himself 
and his family, said interest being as a tenant in common 


tnt : - i ae \ 
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' 


with E. F. of said —, said C. D. owning one-half, 

and said E. F. the other half, of said homestead premises. 
Wherefore your petitioner prays that her dower and 

homestead may be set off as provided by law. 

_ Date and signature, and notice to E, F. 


(1) “* And elsewhere in said state,” if such was the fact. — See ante, p, 197, 8, 19, 
note. 
(a) If the interest is under a bond for a deed, the petition may be as follows: 


To the Judge of Probate for the county of —-—: 


A. B., of ———, in said county, represents that C. D., late of —,in said county, 
husband of said A. B., has deceased intestate, owning and being seized of, at 
the time of his decease, real estate in said county, in which A, B. is en- 
titled to dower, and also owning an interest in a homestead situate in said 
, occupied by himself and his family, said interest being under a bond 
for a deed of said homestead premises from E. F., of said —-—, upon pay- 
ment of ——— dollars, on or before ———, 18—. Wherefore, etc., as above. 


(1) ‘And elsewhere in said state,” if such was the fact.—See ante, p. 7, 
ss. 4, 7. 


25. PETITION FOR DOWER, AND HOMESTEAD IN AN EQUITY! 
OF REDEMPTION. 


To the Judge of Probate for the County of ———: 

A. B., of ———, in said county, represents that C. D., 
late of ———, in said county, husband of said A. B., has 
deceased, intestate, owning and being seized, at the time 
of his decease, of real estate in said county? in which said 
A. B. is entitled to dower, and also owning an interest in 
a homestead situate in said ———, occupied by himself 
and his family, said interest being an equity of redemp- 
tion in said homestead premises, the same being encum- 
bered by a mortgage given by ———— ———, to 
——, of ———,, to secure, ete., and upon which mort- 
gage there is a balance still due and unpaid, to wit, 
dollars. Wherefore your petitioner prays that her dower 


and homestead may be set off as provided by law. 


Date and signature; and notice to mortgagee, although 
such notice may not be strictly necessary. 


(1) An equity of redemption is an interest to which the homestead right 
attaches. If the equity does not exceed five hundred dollars in value, the 
whole land subject to the mortgage is to be assigned. Anda purchaser of 
the equity takes it, subject to the homestead right for the full amount of five 
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hundred dollars. Such was the opinion expressed in the former edition, 
such has been the practice since in most of the counties as ascertained by 
correspondence with the judges of probate, and such must be the result of 
the case. — Pollard v. Noyes, Rockingham, December term, 1880. There an 
assignee in bankruptcy sold the equity of redemption. The purchaser hav_ 
ing paid the mortgage, claimed that no homestead could be assigned without 
contribution to him, but the court held otherwise. The court say (Allen, 
Judge): “The plaintiff has what the law gave her, a homestead of the value 
of five hundred dollars. in the equity of redemption. The defendant has pre- 
cisely what he purchased, namely, that part of the equity of redemption in 
excess of the homestead right.’’ And it was before held, in Tucker v. Ken_ 
niston, 47 R. 267, that if the right of redemption in afamily homestead does 
not exceed five hundred dollars in value, it cannot be sold on execution, nor 
can the reversion be sold. 
(2) ** And elsewhere in said state,” if such was the fact.— See p. 7, ss. 4, 7. 


26. PETITION FOR HOMESTEAD BY MINOR CHILDREN. 
To the Judge of Probate for the County of —: 

cA Band) J.B vor —, in said county, by E. F., 
guardian, [or next friend, as case may be,] represent that. 
H. B., late of —, in said county, has deceased intes- 
tate, owning and being seized of, at his decease, a home- 
stead situate in said —, oceupied by himself and his 
family, and that said petitioners are minor children of 
said deceased, and there being no widow. Wherefore your 
petitioners pray that their homestead may be set off as 
provided by law. 

Date and signature; and notice either personal or- by 
publication. 5 


(1) If a widow, say, instead of the words. in italics, — “and there being a 
widow ——— ——— of .’ Wherefore your petitioners pray that a home- 
stead may be set off as provided by law. Or if there had been a divorce, say, 
instead of the words in italics — “and there being no other person or persons 
entitled to homestead.’”’? Wherefore your petitioners pray that their home- 
stead may be set off as provided by law. 


27. PuHTITION BY WIDOW FOR DISTRIBUTIVE SHARE IN 
REAL ESTATE. 

To the Judge of Probate for the County of ———: 

AB son, —, in said county, represents that C. D., 
late of — , in said county, husband of said A. B., has 
deceased intestate, owning and seized of real estate situ. 
ate in said county,! and leaving? no child nor the issue of any 
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child surviving him. Your petitioner hereby releases her 
right of dower and homestead, and prays that, instead 
thereof, her distributive share in said real estate may be 
assigned and set off to her in severalty. 

Date, signature, and notice. 


(1) “And elsewhere in said state,” if such was the fact.—See ante, p. 7, 
ss. 4, 7. 

(2) Where he leaves no children and no issue of children she takes one- 
half. If he leuves children by a former wife, but none, nor their issue, by her, 
she has no distributive share in the real estate, but only her dower and home- 
stead; if he leaves a child or issue of a child by her, whether children by a for- 
mer wife or not, she takes one-third. — See ante, p. 187, ss. 9,10. And in this 
last case say according to the facts, instead of the words in italics, —leaving a 
child by her, namely, , of , son, for daughter as the case may be] 
of , Of , etc. 


28. PrETITION BY WIDOW FOR DISTRIBUTIVE SHARE WAIV- 
ING WILL. 
To the Judge of Probate of the County of ———: 

A. B., of ———, in said county, represents that C. D., 
late of ———, in said county, husband of said A. B., has 
deceased testate, owning and seized of real estate situate 
in said county,’ and leaving? no child nor the issue of any 
child surviving him. Your petitioner having waived and 
released any provision for her in the will of said deceased 
and her right of dower and homestead, prays that, 
instead thereof, her distributive share in said real estate 
may be assigned and set off to her to be held by her in 
severalty as well as her distributive share in the personal 
estate of said deceased. 

Date, signature, and notice, p. 27, s. 10. 


(1) ‘And elsewhere in said state,” if such was the fact.—See ante, p. 7, 
ss. 4, 7. . 
(2) If he has left a child or issue of a child, make the necessary changes as 
‘ ante, §. 27, (2). It would seem thatif he leaves a will she must, in order to get 
more than her dower and homestead out of the real estate, waive all provis- 
ions in the will for her, and not merely those given in terms in lieu of dower 
and homestead. 
(a) The assignment to the widow, whether of dower, homestead, or distribu- 
tive share, may be to her in severalty, leaving the residue undivided among 
the other heirs. 


7 
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29. PETITION BY WIDOW AND MINOR CHILDREN FOR HER 
SHARE AND THEIR HOMESTBAD. 

To the Judge of Probate for the County of ———: 

A. B., widow of C. D., late of ———, in said county, 
and [give their names and residence] minor children of 
said C. D. and said A. B., by E. F., guardian, [or next 
friend, as case may be,] represent that said C. D. died 
intestate, owning and being seized of, at his decease, a 
homestead situate in said ———, occupied by himself and 
his family, in which said minor children are entitled to a 
homestead, and other real estate in which said widow 
(who, having waived and released her dower and home- 
stead) together with [state the other heirs and residences] 
are entitled to shares. Wherefore your petitioners pray 
that homestead and shares of the widow and heirs in all 
said estate, including the reversion of homestead, may be 
divided and assigned in severalty to the persons entitled, 
according to their respective interests, and agents and 
guardians appointed as provided by law. 

Date, signatures, and notice. 


30. PETITION BY WIDOW AND HEIRS FOR DIVISION OF 
REAL ESTATE. 


To the Judge of Probate for the County of ———: 


The undersigned, widow and heirs of J. D., late of —, 
in said county, represent that said J. D. deceased intes- 
tate, owning and seized of, at his decease, a homestead 
situate in said ———, oceupied by himself and his fam- 
ily, and other real estate in which as well as in said home- 
stead said widow is entitled to dower, and the rest of said 
petitioners together with [state the other heirs and their 
residences] are entitled to shares. Wherefore your peti- 
tioners pray that dower and homestead, and shares of 
heirs, in all said estate including the reversions of dower 


and homestead, may be divided and assigned in seyeralty ~ 


to the persons eA deopwelanle 43 gheir Patietve inter. 
sts, and agents and guardians appoited as provided by 


Date and SN em and notice. 


31. PETITION BY WIDOW AND DEVISEES FOR DIVISION 
OF REAL ESTATE. 
To the Judge of Probate of the County of ———: 
The undersigned, widow and devisees of J. B., late of 
—, in said county, represent that said J. B. deceased 
testate, owning and seized of, at his decease, a homestead 
"situate in on — , occupied by himself and his fam- 
“ily, and other real Boats in which as well as in said home-_ 
stead said widow is entitled to dower, and the rest of said 
MG a nOAGS together with [state the other devisees and 
. their daddies] are entitled to shares according to the 
will of said deceased. Wherefore your Paco) pray 


ee estate, including the reversion of dower and home- 
stead, may he tdieded and assigned in severalty to the 

persons entitled, according to ee respective interests, 

and agents and guardians appointed as provided by law. 
Date and signatures, and notice. 


+- 32. “PRITTIONS’ BY HEIRS, THERE BEING NO WIDOW, BUT 
_ MINOR CHILDREN. 


3 To the Judge of Probate for the County of ——— 


The undersigned, heirs of J. D., late of ———, in said 

county, represent that said J. D. vdetentea i titeatate: own- 

- ing and seized of, at his ragntasts a homestead situate in — 
id, , occupied by himself and his family, in which 

4 [give names and residences], minor children of said J. D. 

B. entitled to a homestead, and other real eet in 


d residences} are etttitied to sia ohe SWhereiite your 
e petitioner nt pray that homestead, and shares mA ieee a4 
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all said estate including the reversion of homestead, may 
be divided and assigned in severalty to the persons en- 
titled, according to their respective interests, and agents 
and guardians appointed as provided by law. 

Date and signatures, and notice. 


33. PETITION BY HEIRS, AND WIDOW WAIVING DOWER 
AND HOMESTEAD. 


To the Judge of Probate for the County of ———: 

The undersigned, widow and heirs of J. D., late of 
—, in said county, represent that said J. D. died 
intestate, owning and seized of, at his decease, a home- 
stead situate in said ———, occupied by himself and his 
family in which [name them and residences] minor chil- 
dren of said J. D. by C. D., now said widow, are entitled 
to a homestead and other real estate, im which said peti- 
tioners together with [state the other heirs and _ resi- 
dences] are entitled to shares, said widow having waived 
and released dower and homestead. Wherefore your 
petitioners pray that homestead to said minor children, 
and shares of said widow and heirs in all said estate in- 
cluding the reversion of homestead, may be divided and 
assigned in severalty to the persons entitled, according to 
their respective interests, and agents and guardians ap- 
pointed as provided by law. 

Date and signatures, and notice. 


34. WARRANT FOR ASSIGNMENT,"OF HOMESTHAD AFTER 
DECEASE OF OWNER. 


* 


STATE OF NEW HAMPSHIRE. 


Ss. Court of Probate. 
To ——— ——_, ——— ———: 
You are hereby appointed a committee to set off a 
homestead to — —, —— —, of, ete., the 


widow and minor,children of ——————., late of —, 
in said county. 
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Having first been sworn to a faithful and impartial dis- 
charge of your duties, you will give reasonable notice to 
all persons intere sted, their agents, guardians, or attorneys, 
and set off to said widow and minor children, by metes 
and bounds, out of [the interest of said ———- — in 
the] homestead described in said petition, a homestead of 
the value of five hundred dollars, and no more, or the 
whole thereof, if it shall not exceed that value; and in 
your return certify the notice given by you and the names 
of the parties who appear before you. 

~ And make return of your doings, with a certificate of 
said oath and evidence of the notice given by you, as soon 
as may be. 

Witness my hand and the seal of said court, this 
day of —, 18—. 


— —— , Judge.of Probate. 
Dated this day of ——, 18—. 


——— ss. ———,18—. Then the said ; 

—, made oath that they would faithfully and 

impartially discharge their duties under the foregoing 

commission, according to their best skill and judgment. 
Before me, 


Justice of the Peace. 


NOTICE, 


To —— —-, 


——, and their agents, guardians, and attorneys: 
The committee appointed by the judge of probate for the county of —-— 


to set off a homestead to the widow and minor children of —~—, late 
of ———, deceased, will attend to the duties of their appointment, at —-—, in 
the town of ———, on the —— day of ——— next, at —— o’clock in the ——noon 


when and where you may appear and be heard if you see cause. 
[You are further notified that said committee will make report of their 


doings at a court of probate to be holden at ———,, in said county, on the —— 
day of next. ] 
Dated this , 18—. 


day of 
: —— —, Chairman of Committee. 


. RETURN. 


To the Judge of Probate for the county of 

Having first been duly sworn, as will appear by the certificate herewith 
returned, we gave notice as required by the foregoing warrant to [insert] 
that we would attend to the duties of our appointment at ,in the town 
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of ,on the—— day of ———, 18—, at —— o’clock in the noon, at 
which time and place we attended and —-— ——— appeared before us as 
parties; and having heard all parties who desired to be heard, we set off to 
said widow and minor children out of [the interest of said deceased in] the 
homestead described in said petition, a homestead of the value of five hun- 
dred dollars, and not exceeding that value, bounded and described as fol- 
lows, viz.: [insert] with the privilege [state any right of way or other privi- 
lege definitely.] 

The evidence of notice is herewith returned, 

Dated, ete. 

Nore. —If the whole is taken, say, “ we set off to said widow and minor 
children the [interest of said deceased in the] homestead described in said 
petition, the [interest of said deceased in] said homestead, as we find, not 
being of greater value than five hundred dollars, with all privileges an@ 
appurtenances to the same belonging.” 


35. WARRANT TO SET OFF DOWER AND HOMESTEAD AND 
SHARES. 


STATE OF NEW HAMPSHIRE. 


pees BS, Court of Probate. 
To ——— —__,, ——_- ——_-: 


‘You are appointed a committee to set off dower and 

homestead, and make division of the real estate of 
, late of ———, in said county, deceased. 

Having first been sworn to a faithful and impartial dis- 
charge of your duties, you will give reasonable notice to 
all persons interested, their agents, guardians, or attor- 
neys, and by metes and bounds, or other distinct deserip- 
tion, set off to ————- ———,, the widow of said deceased, 
and in one or more parcels as may be convenient, so 
much of the dowable real estate of said deceased as 
will produce a yearly income equal to one-third of the 
yearly income thereof at the time of his decease, and set 
off to said widow and ——— ; —}.: ——— _, minor 
children of said deceased, out of [his interest in] the homestead 
described in the foregoing petition, a homestead of the value of 
Jive hundred dollars and no more, and the whole thereof’ if it 
shall not exceed that sum, and divide and assign to the peti- 
tioners in severalty their respective shares in the real es- 
tate of said deceased, including the reversions of dower 


t 
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and homestead; and in your return certify the notice 
given by you, and the names of the parties who appear 
before you. 

If the whole or any part of said real estate is so situ- 
ated that dower cannot be conveniently and equitably as- 
signed to said widow, by metes and bounds, you will 
make a special assignment of one-third part of the rents 
and profits estimated at the time of the decease of her 
said husband. 

If any heir was advanced by said deceased in his life- 
time, you will allow such advancement according’ to its 
value as a part or the whole of his share. 

If said real estate cannot, in your opinion, be divided 
among all the heirs [and devisees] without great prejudice, 
you will appraise the same at its just value, giving a gen- 
eral description thereof. 

If, in the division of said real estate, any part of greater 
value than the share of an heir, cannot, in your opinion, 
be divided without great prejudice, you may set off and 
assign the whole of the same to one of the heirs, and 
award what sum he shall pay to such heirs as shall there- 
by have less than their share. 

* And it appearing that a portion of said real estate, 
namely, [describe] is in common, one ——— part thereof 
belonging to said estate, and ——— part to 

of , in said county, before making division among 
said heirs you will make severance and division between 
the estates so held in common. 

And make return of your doings with a certificate of 
said oath and evidence of the notice given by you as soon 
as may be. 

Witness my hand and the seal of said court, this 
day of ———, 18—. 


—— , Judge of Probate. 


*If there isdivision. See (b), post. 
; 15 
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——— ss. ———, 18—. Then the said Se 


——— ——— made oath that they would faithfully and 
impartially discharge their duties under. the foregoing 
commission, according to their best skill and judgment. 

% Before me, 


— Justice of the Peace. 


(a) Their report may be as follows: 


To the Judge of Probate for the county of 


Having been duly sworn, as will appear by the certificate herewith returned, 
we gave notice as required by the foregoing warrant to [state to whom] that 
we would attend to the duties of our appointment, at ———, in the town of 
,on the — day of , 18—, at o’clock, in the noon, at 
which time and place appeared before us as parties; and having 
heard all parties who desired to be heard, we assigned to said widow, etc., 
as ante, p. 198, s. 20, (c); and set off to said widow and minor children, etce., as 
ante, pp. 207, 208, s. 34; 

(b) — and made severance and division between the estate of said deceased, 
and ——, in the land described in said petition as held in common, 
and assigned to said ——-— a portion thereof, being his, just share, and 
one ——— part in value, bounded and described as follows, {insert] and the 
rest of said land so held in common, being the just share of said estate, and 
one part in value we assigned to said estate; 

(c)— and having appraised certain real estate of said deceased, in the town 
of ——— in said county, described as follows : [insert a description of the 
whole real estate except the homestead and dower which are supposed to 
have been previously set out] and having also appraised the reversions ot 
dower and homestead in the parcels aforesaid (the whole appraisal amounting 
to dollars), we divided and assigned to the petitioner —-— in sey- 
eralty, a portion of said real estate, bounded and described as follows: [in- 
sert] being one part thereof in value and his just share, after deducting 
the sum of ——— dollars, in which sum we find that he was advanced by said 
deceased in his lifetime; 

(ad) —and we divided and assigned to the petitioner —-— ———, in severalty, 
another portion of said real estate, bounded and described as follows: in- 
sert] being one ——— part thereof in value, and less than his just share; 

(e)— and we divided and assigned to the petitioner ——, in sever- 
alty, another portion of said real estate, bounded and described as follows: 
[insert] being one part thereof in value, and more than his just share, 
and of greater value than the share of an heir; but in our opinion incapable 
of division without great prejudice; and we award that said —-———— pay 
to said ——_— ———, who has less than his share, the sum of ——— dollars; 

(f) —and we divided and assigned to the petitioner in severalty, 
another portion of said real estate, bounded and described as follows: [in- 
sert] with a right to pass and repass to and from the same, over the parcel 
assigned to said —-— ——— by the ways now existing, with a right to use 
water, etc., etc., being one —-— part thereof in value, and his just share ; 


=, 
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(g) —and we assigned to , the widow of said deceased, the re- 
versions in the parcels aforesaid, set off for dower and homestead, the same 
being of the value of dollars, and her just share (2). 

The evidence of notice is herewith returned. 

Dated this —— day of , 18—. 


—— TER Committee. 


Note 1, The committee, in making division, or in assigning dower or home- 
stead, can assign such ways and privileges or easements as they deem rea- 
sonable and necessary. If there are no existing ways, or in any case if 
necessary, they may assign a right of way; but should do it by clear and 
definite description, stating the width and termini. — 24 R. 449; 38 R. 14; 44 R. 
543; 2 Pick. 574; 2 Hill 544. See forms ante. 

Note 2. If her husband died intestate and without any lineal descendant, 
see ante, p. 187, 8. 10. 

.. Notice and return as ante, p. 27, 8. 10. 


Upon, etce., it is decreed that said report be accepted. 


, Judge of Probate. 


36. WARRANT TO MAKE DIVISION, DOWER AND HOME- 
STEAD IF ANY, WAIVED. 


STATE OF NEW HAMPSHIRE. 


Ss. Court of Probate. 
Yoo ———, —- —. 
You are appointed a committee to make division of the 
-real estate of ———-——— late of ———.,, in said county, 
deceased. 


Having first been sworn to a faithful and impartial dis- 
charge of your duties, you will give reasonable notice to 
all persons interested, their agents, guardian, or attorneys, 
and by metes and bounds or other distinct description, 
divide and assign to persons entitled in severalty their 
respective shares in said real estate and in one or more 
parcels as may be conyenient; and in your return certify 
the notice given by you, and names’ of the parties who 
appear before you. 

If any heir was advanced by said deceased in his life- 
time, you will allow such advancement according to its 
value as a part or the whole of his share. 

If said real estate cannot, in your opinion, be divided 
among all the heirs [and devisees] without great prejudice, 
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you will appraise the same at its just value, giving a gen- 
eral description thereof. 

Tf, in the division of said real estate, any part, of greater 
au yalue than the share of an heir, cannot in your opinion 
ty be divided? without great prejudice, you may set off and 
: assign the whole of the same to one of the heirs, and 

award what sum he shall pay to such heirs as shall there- 
' by have less than their share. 

And make return of your doings with a certificate of 
said oath, and evidence of the notice given by you, as 
soon as may be. 

Witness my hand and the seal of said court, this 
day of il 8 


——,, Judge of Probate. 
Jurat as p. 207, ante. 


The report where division is made will be as ante, pp. 
210, 211, s. 35, (a), (b), (c), (a), (e), (f), (g), 80 far as : 
“a applicable. 


, 0) The first case contemplated by this part of the warrantis where the real 
estate of the deceased cannot, without great prejudice, be divided, even une. 
1 qually, among all the heirs or devisees. The report will say, ‘“‘ we find that 
: 4 the real estate of said deceased cannot, in our opinion, be divided among all 
; the heirs [or devisees] without great prejudice, and we have appraised the 
same at the sum of ——— dollars, its just value. 

Said real estate is described as follows: [giving a description if not particu- 
larly described in the petition, and if so described, say, “as stated in said 
petition.’’] 5 

The evidence of notice is herewith returned. 

Dated, etc., ete. 

(2) The second case is where, in making a division, an unequal share is as- 
signed to one of the heirs, as ante, s. 35, (a), (e). q 

The decree in such acase would be, that ‘ said report be accepted, the said’ 
having paid [or having given bond, with sufficient sureties, to 
pay] to the said —— the sum of dollars, as required by said 
report.” 

The decree in the first case would be, “ that said report be accepted, and the 
whole real estate therein mentioned assigned to —-— ——-—, who has paid 
{or who has given bonds, with sufficient sureties, to pay] the other heirs, etc., 
their just shares of the appraised value of said estate, with interest thereon, 
and the said ——— being the oldest, etc., [‘‘ or being the oldest, ete. 
who will accept said assignment, and all persons previously entitled thereto 
having (1) declined,” or ‘‘ upon due notice (2) having unreasonably neglected 
to acceptthe same.’’] % 
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NOTE 1,—A relinquishment by those previously entitled may be as follows: 
To the Judge of Probate for the county of 


The undersigned, heirs of ——-—, deceased, severally decline to accept 
an assignment of the real estate mentioned in the foregoing report, and pay 
or give bond to pay, to the other heirs their just shares of its appraised 
value. 

Dated this —— day of ———, 18—. 


NOTE 2. — Notice to take an assignment may be as follows: 
STATE OF NEW HAMPSHIRE. 
ss. Court of Probate. 


To 
You are hereby notifled that the committee heretofore appointed to make 

division of the real estate of ——,, deceased, have reported that said 

real estate cannot in their opinion, be divided among all the heirs without 

great prejudice, and you may appear at, etc., to accept an assignment of said 

real estate, if you see fit, and pay, or give bond with sureties to pay, to the 

other heirs their just shares of the sum of ——— dollars, its appraised value. 
Date and signature. 


CHAP THR X X I. 


PARTITION OF REAL ESTATE. 


1. Wo MAY HAVE PARTITION. One or more persons, 
having or holding real estate with others,! in possession, 
reversion, or remainder after an estate of freehold, if such 
remainder is vested and not contingent, may have parti- 
tion thereof as in this chapter provided.—G. L. ec. 247,s. 1. 


(1) Power of compelling partition is incident to all estates held by tenants 
in common. — Hoyt v. Kimball, 49 R. 332; Spaulding y. Woodward, 53 R. 583. 

(a) The general object of a petition under this chapter is the same as under 
chapter 20, but under this chapter the judge of probate hasno jurisdiction if 
there is any dispute about the title. Unless the petition shows upon its face 
that the petitioner claims as widow, heir, or devisee, it is a petition for par- 
tition, and a widow may proceed in the supreme court by petition for par- 
tition, for assignment of her homestead and without a previous demand. — 
Atkinson y. Atkinson, 37 R. 426; and 40 R. 249, see ante, pp, 200-212. As to 
advancements, see p. 167, s. 10, (1). 


2. PxrITIoN T0 SUPREME couRT. A petition may be 


filed by such person in the supreme court in the county 
in which such estate or any part thereof lies, particularly 


re) 
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describing the estate, the names of all owners or persons 
interested, if known, and the share of the petitioner 
therein, and praying for partition thereof. — id. s. 2. 


(1) A parol partition of land, although by definite monuments and oceupa- 
tion, is invalid if less than twenty years. — Ballou y. Hale, 47 R. 347. 


3. Ir PETITIONEE UNKNowN. If the persons interested 
in any such real estate with the petitioner are unknown, 
it shall be described in the petition in the same manner 
as is required in the case of taxing unimproved lands of 
non-residents, specifying the share held by each petitioner, 
and stating the same as held with persons unknown. — 
id. s. 3. 

4, Noricr, How given. The petitioner shall give no- 
tice to all persons interested in such estate, by causing the 
petition and order of notice thereon to be served on each 
in the same manner that writs of summons are required 
to be served. — id. s. 4. 

5. By pusricatioy. If any petitionee or his residence 
is unknown, or if he resides out of the state and has not 
had personal notice, the court shall order publication of 
the petition and order of notice, the last of which shall 
be thirty days at least before the term at which the peti- 
tion is to be heard. — id. s. 5. 

6. Ir PETITIONER ABSENT. If any petitionee is absent 
at the time of the service of such petition, and has not 
returned, and does not appear at the sitting of the court 
at which the petition is entered or continued, it may be 
continued and further notice ordered, —id. s. 6, 

7. If PETITIONER AN INFANT. If any petitionee is an 
infant or otherwise incapacitated to take care of his es- 
tate, the court shall not cause partition to be made until 
a guardian or agent has been appointed, and such agent 
may be appointed by the court. — id. s. 7. 

8. AGENT FOR PETITIONER. If any petitionee is un- 
known, the court may, in their discretion, appoint an 
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agent to aid and advise in his behalf in making such 
partition. —id. s. 8. 

9. Purapines. Matters alleged in the petition may be 
denied or avoided by the petitionee by plea,’ and further 
pleadings may be had, and an issue of fact or of law 
made and tried as upon a writ at common law; or the 
petitionee may file a plea denying that he holds any part 
of the premises with the petitioner, with a brief state- 
ment of matters in defense. — id. s. 9. 


“() The generalissue entitled as usual may be: “That the defendants do not 
hold, nor onthe day of the filing of said petition, nor ever afterward did 
hold, the said premises nor any partor parcel thereoftogether and undivided 
with the petitioners as in said petition alleged.” Such a plea puts in issue 
all the material allegations in the petition, and if it appear that the petitioner 
has not an interest as alleged, or that the defendants have never had any es- 
tate in the land, the verdict must be in their favor.— Hunt vy. Hazelton, 5 R, 
216-219; see also Digest p. 504-507. 


10. ComMiTTEE apporntTeD. If the issue is determined 
in favor of the petitioner, or if after notice the petitionee 


does not appear, the court shall render judgment that 


partition be made, and shall appoint a committee, consist- 
ing of three suitable persons, residents of the county, to 
make partition of such estate, and to set off the shares of 
the several petitioners according to their respective titles, 
and may award costs as they deem just. —id. s. 10. 

11. Swat. Give notice. Such committee, before pro- 
ceeding to make partition, shall cause notice! in writing 
of the time and place appointed for a hearing, signed by 
their chairman, to be served upon each person interested, 
or his agent or attorney, or left at his abode, seven days 
at least before such day of hearing. — id. s. 11. 

(1) Bee post, p. 222, «. 28, (1). 


12. By pusiication. If any petitionee or his resi- | 


dence is unknown, the committee shall cause such notice 
to be published. — id. s. 12. 

(1) See ante, p. 5, s, 30. 

13. To BE sworn. Said committee, before. the hear- 
ing, shall be sworn faithfully and inipartially to discharge 


‘ 
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the duties of their commission, and shall make partition 
of the estate as is therein directed, by setting off to each 
petitioner his just share thereof, according to his right, 
by proper metes’ and bounds or other distinct description, 
and shall return to the court a full report of their doings, 
with a particular description of each portion of the estate 
so set off, and a certificate of said oath. — id. s, 13. 


(1) A creditor having levied, subject to the right of homestead, brought a 
writ of entry and had judgment subject to that right. Upon his petition for 
partition it was held that the committee should assign to the debtor estate of 
the value of five hundred dollars as of the date of the completion of the levy 
and not as of the time when partition was made, and the rest of the estate to 
the creditor.— Barney vy. Leeds, 51 R. 254. 

(2) Therefore on a petition for partition of a saw-mill and water privilege, 
partition cannot be made by assigning to each of the joint owners the ex- 
clusive occupation for alternate periods of time.— Crowell y. Woodbury, 52 
R, 613. 


14. Report and supDe@MENT. Such partition and re- 
port' being made and returned to said court, judgment 
may be rendered thereon; and the same being recorded 
in the registry of deeds for the county where the real 
estate lies, shall be valid. —id. s, 14. 


(1) A report by a majority will not be accepted unless it appears that all 
were present. — Odiorne vy. Seavey, 4 R. 53. 

(2) Monuments put up by the committee do not become boundaries within 
the statute imposing a penalty for moving boundaries (G. L. ¢. 281, s.1) un- 
til acceptance of their report. — State v. Beckman, 58 R. 399. A judgment in 
partition concludes the title put in issue. — Whittemore y. Shaw, 8 R. 393. 


15. Costs apportionep. The committee shall adjust 
the costs of making such partition, and apportion the 
same in such manner as they think just for or against the 
parties interested, and report the same to the court. — 
id. s. 15. 

16. To petitioner. If on the trial of any issue it is 
determined that the petitioner has a share in the estate 
described, but less than he claims, the court shall order 
partition to be made according to the rights of each, but 
the petitionee shall recover costs. — id. s. 16. 


(1) The petitioner recovers cost if he recovers all that he claimed at the trial 
(though a larger share was claimed in the petition) if the other party was not 
thereby misled or prejudiced. — Morrill v. Foster, 36 R. 57. 
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17, Ir PETITIONER HAS NO SHARE. If on such trial it 
is determined that the petitioner has no share in such es- 
tate, the petitionee shall recover costs. — id. s. 17. 

18. OR NEGLECTS TO ENTER OR PRosEcUTE. If the 
petitioner fails to enter or prosecute his petition, costs 
shall be awarded in favor of all the petitionees upon 
whom service thereof was made. — id. s. 18. 

19. Supsequent sate. No partition shall be avoided 
by any conveyance made by any petitionee after the entry 
of the petition therefor, nor by any conveyance, unless 
duly recorded at the date of such entry, nor by any mort- 
gage, attachment, or lien thereon, whenever made, or by 
the death of either party; but the share of each petitioner 
shall be set off in severalty, and be subject to all legal 
claims thereon, as if such claimant had been a party 
thereto. — id. s. 19. 


(1) Upon death of one of several petitioners and notice given to his heirs, if 
they decline to come in as petitioners, they may be treated as petitionees. — 
Osgood vy. Taggard, 18 R, 318. 


20. Real owner To HOLD. If in making partition 
any share is set off to any person other than the legal’ 
owner, such share shall inure to the benefit of the legal 
owner, his heirs or assigns, as if the same had been set 
off to him. —id. s. 20. 


(1) A widow’s right of dower is no bar to partition among tenants in com_ 
mon, —Ward y. Gardner, 112 Mass. 42. 


21. PrRopatE surispicrion. If there is no dispute 
about? the title, a petition for partition may be filed with 
the judge of probate for the county where the real estate 
or the greater part thereof lies, who shall appoint a time 
and place of hearing thereon. — id. s. 21. 


(1) A dispute about the title will not oust the judge of probate of jurisdic- 
tion under c. 204, G. L., (ante p. 194,) in a petition for division among heirs 
and devisees. — Kelly v. Kelly, 41 R. 501; Phillips v. Terry, 49 R. 204, note, See 
form of objection, note 2, to s. 27, post, p. 220. 


22. NovIcE OF PETITION TO JUDGE OF PROBATE. Notice 
thereof shall be given to all parties interested, by giving 
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to each in hand, or leaving at his abode, an attested copy 
of the petition and order of notice, fourteen days at least 
before the day of hearing, or by causing the same to be 
published’, — id. s. 22. 

(1) See ante, p. 5, s, 30, and pp. 26, 27, ss. 9, 10. 


23. Commitrer. If on such hearing no sutticient 
objection appears, said judge shall cause partition to be 
made by a committee, who shall be appointed, be sworn, 
give notice, and proceed, and the court shall appoint guar- 
dians or agents for all minors or persons incapacitated, 
and agents for all persons unknown or out ofthe state, in- 
terested in such estate, receive and accept the report of 
such committee, and render judgment and award costs 
thereon, in the manner in this chapter prescribed. — id. 
8. 23. 

24, Distress For costs. If any party interested, 
against whom costs are awarded, neglects to pay the same, 
the said judge may issue his warrant’ of distress there- 
for. —id. s. 24. 


(1) The warrant of distress may be as follows: 


STATE OF NEW HAMPSHIRE. 


SS. Court of Probate. 


To the Sheriff of said county, or his Deputy, or any Constable of the town of 

———-—, in said county: 

Whereas John Doe of in said county, against whom ——— dollars and 
— cents have been awarded in and by said court, in favor of R. S. of 5 
in said county, in a petition for partition [give the names of the parties and 
residence] heretofore duly entered and pending in said court, neglects to 
pay the same, and execution remains tobe done. We commandyou, etc., as 
ante, p. 149 (a). 


25. Ir DIVISION IMPRACTICABLE. When any estate is 
so situated that it cannot be divided so as to give to each 
owner his equal share therein without great prejudice or 
inconvenience, the same or part thereof may be assigned, 
if the parties consent, to one of the owners, he paying to 
the other persons interested who shall have less than their 
shares such sum of money as the committee’ shall award, 


ee Sa 
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or giving bond with sufficient sureties to pay the same, 
with interest, within such time as the court shall order. 
If said parties will not consent to such partition, and that 
fact appears by the report! of the committee, then, if the 
proceedings are pending in the supreme court, said court," 
_ if it appears upon examination that it would be for the 
interest of all parties, may order said estate to be sold, 
and the net proceeds divided among the owners according 
to their respective titles. —id. s. 25. 


(1) Where the committee refused to consider offers made by the several 

owners for choice of parcels, their report was recommitted.— Timon y. Mo- 
‘ran, 54 R. 441. 

(2) The supreme court having more ample jurisdiction over the subject, it 
is recommended to proceed in that court for partition, unless but few ques- 
tions are likely to arise and an earlier partition is desired than will thus be 
obtained. The supreme court has jurisdiction of the matter at the trial 
term, — G. L. c. 208, 8. 3. 


26. A PETITION TO THE SUPREME COURT FOR PARTITION 
may be: 


To the Supreme Court for the County of ———: 


C. W. and H. W. of ———, in said county, represent 
that they are owners in fee simple’, of undivided shares in 
real estate in the town of ——— in said county, bounded 
and described as follows: [Insert. ] 

The share of the said C. W. in said real estate is one 

part. The share of said H. W. in said real estate 
is one ——— part. The other owners or persons inter- 
ested in said real estate are [give names and residences if 

_ known; and if unknown say, “are unknown ”’]. 

Wherefore your petitioners pray for partition of said 
real estate and that the shares? of your petitioners may 
be assigned to them in severalty’. 


(1) If the ownership is of a reversion, say are owners of undivided 


shares in the reversion of real estate in the town of , in said county, 
bounded and described as follows, (etc.) of which one R. W., of said , is 
the owner for life, and your petitioners with others are the owners of the re- 
version after said estate for life. The share of the said C. W. in said reversion is 
(ete.). 
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(2) Two or more tenants in common may elect to consider their rights as 
an undivided share belonging to them jointly, and have the same so set off ; 
and if this is desired, say share instead of shares, and omit the “in sever- 
alty.”’ — Abbott v. Berry, 46 R. 369; Ladd yv. Perley, 18 R..395. 


27. A PETITION TO THE JUDGE OF PROBATE for partition 
may be: 


To the Judge of Probate for the County of ; 


C. W. and H. W., of ———, in said county, represent 
that they are owners in fee simple of undivided shares in 
real estate in the town of ———, in said county, bounded 
and described as follows: [Insert.] The share of the said 
C. W. in said real estate is one ——— part. The share 
of the said H. W. in said real estate is one part. 
The other owners or persons interested in said real estate 
are [give names and residences if known; and if un- 
known, say unknown” ]. 

There is no dispute about the title. 

Wherefore your petitioners pray for partition of said 
real estate, and that the shares of your petitioners may be 
assigned to them in severalty, and agents and guardians 
appointed as provided by law. 

Date, signatures, and notice. 


Upon, ete., it is decreed that the prayer of said peti- 
tioners be granted, and that ——— be a committee to 
make partition. 

, Judge of Probate. 


(1) If the Jand is not all in the county, say, according to the facts, “ situate in 
part in the town of , in the county of ———, but the greater part thereof 
in the town of , in said county, bounded, ” ete. 

And make other changes, if called for by the facts, as indieated in notes 1 
and 2 to s, 26. . 

(2) If a verbal objection is sufficientas assumed in 21 R. 539, it is not best to 
trust to it. It is held that the objection must be made before a reference to 
the committee. — Ela vy. McConihe, 35 R. 279. 


A written objection may be in form as follows: 


8s. Court of Probate. ———, 18—. 
A. B., petitioner, v. B. C., petitionee. 


The said B. C. denies that the said A. B. is entitled to the share stated in his 
petition, in the land therein described, 
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28. A COMMISSION OR WARRANT BY THE JUDGE OF PRO- 
BATE may be as follows: 


STATE OF NEW HAMPSHIRE. 

—— 58. Court of Probate. 
To ——— ——_, ss 

‘You are appointed a committee to make partition of 
the real estate described in the foregoing petition. 

Having first been sworn to the faithful and impartial 
discharge of the duties of your commission, you will cause 
a notice,’ in writing, of the time and place appointed by 
you for a hearing, signed by your chairman, to be served 
upon each person interested, his guardian, agent, or at- 
torney, or left at his usual place of abode, seven days at 
least before such day of hearing, and set off to each peti- 
tioner, by proper metes and bound or other distinct de- 
scription, his just share in said real estate; and in your 
return certify the notice given by you and the names of 


_the parties who appear before you. 


If any petitionee, or his residence, is unknown, you 
will cause such notice to be published in some newspaper 
in said county, if any there be, otherwise in some ad- 
joining county, three weeks successively, before said day 
of hearing. 

If said real estate, or any part thereof, is so situated 


_ that, in your opinion, it cannot be divided so as to give to 


each owner his equal share therein, without great preju- 
dice or inconvenience; you may, if the parties consent, 
assign the same, or part thereof, to one of the ovwners,? 


and award what sum of money he shall pay to the other 


persons interested therein, mae shall have less than their 
shares. 

‘You will consider and adjust the costs and charges of 
making such partition, and apportion the same in such 
manner as you shall think just and reasonable. 
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, of, ete., has been appointed agent for 


Ph And make return of your doings with a certificate of — 
such oath and evidence of the notice given by you, as 
soon as may be. : 

Witness my hand and the seal of said court, this —— 
day of ———, 18—. 


, Judge of Probate. 


ss. ———, 18—. Then the said ——— 2 ae 
—— made oath that they would faithfully and impar- 
tially discharge their duties under the foregoing commis-— 
sion according to their best skill and judgment. _ 
Before me, 0 
, Justice of the Peace. 


(1) The form of notice may be as follows: 


To , and their agents, guardians, or attorneys: 

The committee appointed by the judge of probate for the county of ———, 
to make partition of real estate in the town of ——~—, in said county, [give 
a general description or the name by which itis commonly known] and set ‘ “ 
off to —-, ——, petitioners, their shares therein, will attend to 
the duties of their appointment, at ———, in the town of ———, on the— day 
of ——— next, at —— o’clock in the ———noon, when and where you may © if 
appear and be heard if you see cause. ¢ 

Dated at , this —— day of 


, 18—. 


cs 
, Chairman. o 


Service and return as ante, pp. 26 27, ss. 9, 10, taking care to give the jeneiet 


- of notice required by the commission. My 


(2) This is a change from the statute under which it was held in 20 R. 541, 
that the assignment must be made to one of the petitioners, and the aE) 
must consent. <4 

The report will say: ‘‘ We find that the real estate described in said peti- 
tion cannot be divided so as to give to each owner his equal share therein — 

st without great prejudice and inconvenience, and we have appraised thesame 
1 y at the sum of ——— dollars, its just value, and with the consent of the parties 
’ : haye assigned the whole to —-— ; and we award that he pay to 
, the sum of ——— dollars, his just share therein; and that he pay, — 


etc., etc.;” 

Or—“ We set off to the petitioner a portion of said real estate, 
bounded, etc.; being of the value of dollars, and more than his just 
share, but the same cannot be divided soas to give to each owner his equal — 
share therein without great prejudice and inconvenience; the partiesconsent 
to said assignment, and we award that the said shall pay to 
—-—, who has less than his share, the sum of —-— dollars: i ae 

The cases are substantially the same as provided for in a division asnoug’s + 
heirs; and the subsequent proceedings may be as ante, p. 212, 8. 36, (1) (2), ae 4 


5 that the fe ay of the whole, as well as of a ak. ismade by the committee, 
and the statute imposes no restriction upon them as to priorities, and requires 
consent to an unequal division. If this cannot be had, there may be an applica- 

- tion to the supreme court by a bill in equity, or perhaps the question may come 
‘before that court by appeal. 


; 29, A RETURN OF SET-OFF BY THE COMMITTEE may be 
; in form as follows: 


4 
a + To the Judge of Probate for the County of ———: 


; Having first been duly sworn, as will appear by the cer- 
B.  tificate herewith returned, we gave notice as required by 

: the foregoing warrant to [state to whom] that we would 
attend to the duties of our appointment, at ———, in the 
i, town of ———, on the day of ———, 18—, at 
__ o’elock in the noon, at which time and place we at- 
tended and ———~ ———, ———- ——— appeared be- 
_ fore us as parties, and een heard all parties who de- 
Be mied to be heard, we Some the real estate, described 


- in the foregoing petition, at the sum of ——— dollars, 
and set off to the petitioner, ——_—- ——— in severalty, 
_ aportion of said real estate, bounded and described as 


- follows: [insert] being one ——— part thereof in value 
and his just share. — See ante, pp. 211, 212, notes to s. 35, 
_ And we set off to the petitioner, etc., ete. 


. Bi The costs and charges of making care partition have 
____ been considered and adjusted by us, and we have appor- 


ea ; to —— $ ; the whole 


amounting to the sum of ——— dollars and ——— cents. 
‘The evidence of notice is herewith returned. 
‘ Dated at ———, this day of ———, 18—. 


a [Signatures. ] 
Notice and return as ante, p. 27, 8. 10. 


 P. 29,8. 12. Upon, ete., it is decreed, that the fore- 
- going report be accepted, and partition ade and costs 
awarded as therein stated. 


, Judge of Probate. 


tioned the same as follows: to ———— ———_ $ Pinna)! 


(a) The committee may ah to the share of one tenant a right of NN, over 
land assigned to the other tenants. — 38 R. 14. See ante, p. 211, s. 35, (f). , 
A partition of a mill privilege among tenants in common, may be TRdeny aa 
- acommittee appointed by this court, by assigning to each owner so much Wau 
' water as will run through a gate of certain dimensions. —5 R. 134. rs 
(b) The report may be recommitted to the same or fo a new committee, for _ 
goodcause. Itis a valid objection that the division is unequal orinconyen- 
ient, but the proof of this must be clear. — Morrill y. Morrill, 5 R. 329; Smith’s - 
Probate Law,2ll. Where the committee had neglected to be sworn before - 
the hearing, the court refused to recommit to the same committee. —Ela Vv; x 
McConihe, 35 R. 279-286. And where bias or improper conduct was imputed 
to the committee, the court appointed a new committee.— Digest, p. 505, s. 16> 
(1) If incapable of equal division, return as indicated in note 2 to s. 28. 
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GUARDIANS, 


1. Ap urrem. Any court may appoint, when neces- 
sary, a guardian to prosecute or defend any suit pending — 
before such court for or against any minor or insane :per-_ 
son, or to appear for and protect the rights of such minor 
or other person interested in any matter pending before 

such court; anda bond may be required of such guardian — % 
at the discretion of the court. —G. L. ¢. 184,81. * 


7 
af 


% 4 
(1) When the principal petition includes an application for the appoint- __ 
‘J 


ment of agents and guardians, no other application is necessary. The guages 
May even appoint upon his own motion. A special ee may be in 
form as follows: i Se 


» 
To the Judge of Probate for the county of ; 
J. D. who is interested as [state how in neva terms] in the eee now 
pending in the probate court of said county on the petition of, etc., being ‘aa 
minor, [insane, etc.,] the undersigned prays that a guardian may be opr 
to protect his rights. , 
The appointment may be similar to that of an agent.— —See ante, p. 


s. 15, (1). 


sufficient sureties, upon condition,’ among other ee 4 
faithfully? to discharge his trust, and ronda Hpor oath, a 
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true and just account of his guardianship, when thereto 
required,’ — id. s. 2. 


(1) The condition may be as follows: 


The condition of this obligation is, that if the said ——, who has been 
appointed guardian of —-—, [minor, spendthrift, or an insane person, 
as the case may be,] shall faithfully discharge his trust and render upon oath 
a true and just account of his guardianship [within three years and] when 
thereto required, this obligation shall be void. 

(2) Squandering the estate by the joint act of guardian and ward will be a 
breach of his bond, whatever may be the effect of the ward’s assent in assess- 
ing the damages. — Judge of Probate v. Cook, 57 R. 450. An executor who is 
also guardian of a legatee, in general holds as executor and not as guardian 
until he has settled his account as executor. —13 Met. 51; 41 R. 213; 35 Mich. 
290; 4 Mason, 131; 28 Beav, 16. 

(@) To maintain an action on the bond for not accounting there must have 
been an order to account not complied with. —Judge of Probate v. Couch, 
59 R. 39. 


3. Duties or guarpians. He shall take care of the 
person and estate of his ward; improve his estate frugally 
and without waste, and apply the annual profits and in- 
come thereof for the comfortable maintenance and sup- 
port of his ward, and his household and family, if any he 
have ; collect his dues, pay his just debts out of his prop- 


> 


erty in the most economical manner, and protect his 
rights. — id. s. 3. 


(a) A guardian cannot bind his ward by his assent to a devise burdened 
with a condition.— Perry y. Hale, 44 R. 363, 368. It would be his duty, how- 
ever, to secure the payment of a legacy manifestly for the benefit of his 
ward. 

(b) He has no general authority to bind his ward by contracts. —44 R. 363; 
6 BR. 235; 1 Pick. 221. 

A guardian of a spendthrift may, in his name, and against his consent, 
avoid or set aside a deed, obtained from him by fraud, before the appoint. 
ment of the guardian (16 Mass. 340, 360), or given during his minority. —13 
Gray, 387, 

(c) His trust is one of obligation and duty, and not of speculation or profit, 
and is governed by strict rules. He cannot reap any benefit from the use of 
the ward’s money. He cannot act for his own benetit in any contract, or pur- 
chase, or sale, relating to the subject of the trust. If he has been guilty of 
any negligence in keeping or disposing of the ward’s money, he must bear 
the loss himself. —2 Kent’s Com. 2 Ed. 246, and note; Sparhawk v. Allen, 21 
R. 9; Barney v. Sanders, 16 Howard, 5385; 47 R. 98. And the assent of his ward 
to his acts will not alter the case.—4 Allen, 422; Judge of Probate v. Cook, 
58 R. 450. 

Where a guardian receives the stocks or other funds belonging to his 
ward, he must account for the same as a trust, — French vy. Currier, 47 R. 88. 
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Trusts of this nature are enforced against all persons who come into pos- 
session with notice of the trust.—id; 13 Allen, 50; 8 Allen, 15; 11 Gray, 42; 1 
Story’s Equity, 533; Hill \. MeIntyre, 39 R. 416. _ 

(d) If a guardian purchase property with his own money and place it on 
the land of his ward, it will not belong to the ward, so that it cannot be at- 
tached as the property of the guardian, until the ward becomes of age, and 
ratifies the transaction. — Tenney vy. Evans, 14 R. 343. 

(e) A guardian may warn persons of bad character to leave the premises 
of his ward; and, if they refuse, may cause them to be removed.—10 R. 247; 
Digest, p. 342, ss. 19, 20. 

(f) Neglect to pay debts of his ward, there being a sufficient property, will 
be a breach of his bond. — Digest, p. 307, ss. 104, 109, and p. 392, s. 34; 13 Pick. - 
206; 21 Pick. 36; 8 Cush, 587; but pension money is not to be used for that 
purpose, . 


4, Svrrs BY AND AGAINST waRDS. Every ward shall sue 
and be sued, prosecute and defend, by his guardian. — 
id. s. 4. 


(a) In a suit against the guardian for board of his ward, his promise toa 
physician to pay for attendance upon the ward during the same time is, un- 
der some circumstances, competent to be considered. —Cook y. Dennett, 51 
R. 85. But the admissions of the guardian before his appointment cannot be 
received. — Moore v. Butler, 48 R. 161. 

The admissions of the ward are competent, although he defends by guar- 
dian, but may not be entitled to much weight. — 6 R. 349, 350; 10 R. 222; Digest, 
p. 338, ss, 242, 243. And the admissions of the guardian are also competent, 
since he isa party to the record, and liable for costs. — Tenney vy. Evans, 14 
R. 343. 

When the ward is an insane person the other party cannot testify unless 
the guardian elects to testify, or unless it appears by evidence aside from the 
party, that his exclusion would work injustice. The same rule should be ap- 
plied as to an administrator of a deceased person. — See ante, page 126, s, 24, 

(b) In a suit against one under guardianship, the process should be served 
upon the guardian. — Stearns v. Wallace, 58 R. 228. 

(c) A guardian cannot sue in his own name, for the labor of his ward; the 
suit should be in the name of the ward by his guardian. — Newton v. Nutt, 58 
R. 599; 138 Gray, 562; 10 Allen, 464; 8 Allen, 16. It is otherwise of a suit for the 
conversion of property of a ward in possession of the guardian, or on a con- 
tract to be performed tothe guardian personally, as for the payment of 
money to him by name.—Per Allen, Judge, 58 R. 601, Newton y. Nutt, citing 
cases. Upon the death of the ward pending an appeal by his guardian, the 
administrator of the ward is the proper party to prosecute the appeal. — Holt 
y. Rice, 51 R. 370. A guardian may dismiss an appeal before taken by his 
ward.— Robbins v. Cutler, 26 R. 173,177. If a minor bring suit not by guar- 
dian or next friend, the defect may be supplied by amendment; and if he 
become of age while the suit is pending, no amendment will be necessary.— 
Woodman v. Rowe, 59 R. 453. 

(ad) The guardian cannot be sued upon the contracts of the ward, but he will 
be liable upon his bond for neglect to pay debts of the ward, if he has funds,— 
4 Mass. 486; 21 Pick. 36; 8 Cush. 587; 4 Allen, 327; 6 R. 400; 97 Mass. 508. See 
ante, p. 225, 8. 2, (3), and post, p. 229, s. 7, (b). 

(e) An execution against the ward may be levied upon his property. The 
appointment of appraiser is to be by guardian. —2 Pick, 382; 4 Allen, 327. 


(f) A warrant against a minor may require the parent or guardian of such 
minor to be summoned to attend the examination or trial, by delivering to 
him an attested copy of such warrant, and complaint, if annexed thereto; and 
such parent or guardian, being so summoned, may be adjudged to pay the 
fine and costs imposed, and execution may issue against him therefor. — 
G. L. c. 252, 8. 15. 

(g) In general no ciyil suit can be maintained by the guardian against his 
ward, or the ward against his guardian, during the continuance of the guar- 
dianship.— 2 R. 396; 11 R. 54; 45 R. 67, 78, 570; Digest, p. 394, ss. 63-69; 19 Pick. 
506; 10 Allen, 464; 8 Allen, 15; 8 Gray, 64. 

Andina suit by either against the other, the declaration, if it shows the 
existence of the relation of guardian and ward, must show that the account 
has been settled in the probate court. — Critchett vy. Hall, 56 R. 324. 


5. Removing Guarpian. The judge, upon petition 
and after due notice, may remove any guardian, when- 
ever in his opinion it may be necessary! or expedient, 
and appoint another in his stead. —id. s. 5. 


(1) The form of a petition for removal may be: 
To the Judge of Probate for the county of ‘ 
The undersigned, selectmen of the town of , respectfully repre- 
sent that —-— ———, of said town, who has been appointed guardian of 
of said town, mismanages the affairs and wastes the estate of his 
said ward, and is incompetent to discharge the duties of his trust, and they 
‘therefore pray that he may be removed and another appointed in his 
stead. ; 
Dated this —— day of ——-,, 18—. 


Selectmen 
a of 


nad yee es 


Order of notice as ante, p. 26, 8. 9, 

P. 29, s. 12. Upon, etc., it is decreed that said be, and he is re- 
moved from his said guardianship, and ——, of ——_,, in said county, 
is appointed in his stead. 


, Judge of Probate. 


(a) Such a petition may also be presented by any relative or friend, and may 
allege any cause that shows that a change is necessary. 


To the Judge of Probate for the county of 
. ——, a minor, by of. , in said county, his next friend, 
represents that —— of, etc., guardian of said minor, [state the matters 
complained of]. 

Wherefore your petitioner prays that said guardian may be removed and 
another appointed in his stead. 

Dated this — day of ,18—, 


, next friend. 


By —— 


(b) Whenever, from any cause, he becomes unable to perform any impor- 
tant duty of his office, he should beremoyed, if he does not resign. — Perkins 
y. Finnegan, 105 Mass. 501. 


GUARDIANS. if 227% 


228 GUARDIANS. 


6. Revokine euarpiansurP. If the cause for which any 
guardianship was granted has ceased or is removed, such 
guardianship, upon like petition’ and notice, shall be 
revoked.— id. s. 6 ; 


(1) The form of petition may be: 


To the Judge of Probate for the county of ———: 

—— ——,, of ———,, in suid county, represents that at a court of probate 
holden at ———, in said county, on the—— day of ———, 18—, it was decreed 
that your petitioner was an insane person, and ——-———— of ———, in said 
county, was appointed his guardian, and took upon himself that trust. 

Your petitioner is no longer insane, and he prays that said guardianship 
may be revoked. 

Dated at ———, this —— day of 


, 18. 


A petition by one who was a spendth7ist should allege that the petitioner has 
become temperate and industrious and correct in his habits, and that the 
causes for which the guardian was appointed have ceased. 

Such petition may be in the name of the ward, and he may appeal from an 
adverse decision upon his petition.—1 Mass, 548. 

Order of notice as ante, p. 26, s. 9. 


Upon, etc., it appears that the cause for which the guardianship mentioned 


in said petition was granted, has ceased, and it is decreed that said guar- 


dianship be revoked, 


, Judge of Probate. 


(a) It may be good cause for granting an appeal upon petition, that the 
ward was unable to appeal within sixty days, from inability to indemnify 
sureties upon an appeal bond, his property being in the hands of his guar- 
dian. — Wadleigh v. Eaton, 59 R. 574. 


7. Compensation. . Every guardian shall be allowed a 
reasonable compensation for all proper expenses and ser- 
vices in the discharge of his trust. The balance of the 
guardian’s account due to him shall be a lien upon all the 
estate of his ward, real and personal, not disposed of by 
the guardian, for the recovery of which, after he ceases 
to be guardian, he may maintain an action for money 
paid and advanced. — id. s. 7. 


(a) Where a guardian dies without having settled an account, it is the duty 
of his executor or administrator to render his account (15 R. 190); and if he 
neglect to do so, a surety or an administrator of a surety upon the guardian’s 
bond may settle such account. —1 Pick. 198; 13 Gray, 563. 

If he renders an account upon which there is a decree and an appeal, his 
death, and the insolvency of his estate, while such proceedings are pending 
are no cause for dismissing them, but his executor should be cited in. —Kit’ 
tredge v. Betton, 14R, 401, 
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The guardian account rendered by his executor or admistrator is to em- 
brace only upon the debit side, property for which the guardian should have 
been charged. — Bean v. Burleigh, 4 R. 550, 554. 

(b) A creditor may compel a guardian to adjust his accounts, and if, after a 
balance is found in his hands, he refuses to pay any judgment which may 
have been obtained against his ward, it will be a breach of the condition of 
his bond. —6 R. 400; 59 R. 39; see 22, post, p. 236. 

(c) Lapse of time. The statute of limitations, and the mere lapse of time 
will not release a guardian from the liability to account in the probate 
court. —15 R, 190; 21 R. 204. 

But lapse of time, without any claim or admission of an existing right, 
coupled with circumstances tending to show that a guardian has performed 
his duty, may autborize a court to require a less specific statement of the 
items of the account, and raise a presumption of payments to and for the 
ward, to the full amount. —15 R. 190. 

His neglect to settle his account within the time required by statute wil] not 


* exempt his sureties from liability for funds received by him as guardian, 


after that time. 

{d) A settlement out of court, between a guardian and his former ward, who 
has come of age, and a release to the guardian, is not a compliance with his 
bond. — 14 R, 401; 43 R. 467; 4 Cush. 510. 

But the judge may receive it as evidence that he ought not to be required 
to settle a further account. —14 R. 401; Digest, p. 393, ss. 49-61. 

The guardian should bring the settled account into court, that the ward (or 
if he is dead, his administrator), may there surcharge and falsify. — id. 

In such a case the burden of preof will be on the ward, or his representative, 
to impeach the settlement. — id. 

It may be impeached by showing that he did not credit interest where he 
was properly chargeable with interest.— Stark vy. Gamble, 43 R. 465. Contra, 
Boynton vy. Dyer, 18 Pick. 1. 

(e) The sureties upon his bond will be answerable for a debt due from him 
to his ward before his appointment.— 13 Gray, 87; see also ante, p. 100, s. 12. 

(f) Interest will be charged against the guardian, if he has or ought to have, 
received interest, or, in general, if he has used the money as-his own. In’ 
respect to the amount or rate of interest, when chargeable with interest, as a 
general rule, applicable to the great majority of country estates, if he has re- 
ceived no more than six per cent, he should be charged with jive per cent 
net, allowing him a commission of one per cent; butif the estate is large, a 
less commission than one per cent may not be unreasonable. In Gordon y, 
West, cited, ante, p. 106, it was held that usurious interest, although received and 
retained, should not be accounted for; but that decision is hardly consistent 
with the established rule that all profits in any way from the use of trust 
funds belong to the cestwi que trust (21 R.9); it is conceived that an adminis- 
trator, executor, guardian, or trustee should account for all the interest, 
income, or profits received vy him, less his reasonable commission. The guar- 
dian will be allowed interest on his disbursements. In French v. Currier, 47 
R. 88, and Stark v. Gamble, 43 R. 455, the account was made up on both sides 
at five per cent, with annual rests, but whether with annual or compound in- 
terest does not appear. A trustee may be charged with compound interest, 
if he has used the funds and does not disclose the percentage, or in any 
other case of gross delinquency, and so of a guardian-—1 Pick. 7; 1J. Chan, 
625; 2 Story’s Eq., s. 1277. ; 5 

The current expenses are to be paid from the annual income, or, in case that 
is not sufficient, from the capital, and the next year’s interest computed upon 
the new capital. —18 Pick. 7; 14 Gray, 118. See also as to interest, ante, p, 105, 
8, 21, note c. . 
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(g) Credits to guardian. Where a guardian acts in good faith, upon the ad- 
vice of counsel, in defending a suit against her ward, the estate of the latter 
is chargeable with the expenses of the litigation. — 21 R. 204. 

And so of expenses incurred in prosecuting a suit in behalf of the ward. — 
8 R. 15; 21 R. 217. 

Andso of reasonable expenses incurred by the guardian of an insane per. 
son in resisting the application for a revocation of the guardianship, on the 
ground of his restoration to sanity, when it admits of any reasonable doubt, 
and the guardian appears to have acted in good faith, for the purpose of a 
proper inquiry into the condition of the ward. — Palmer v. Palmer, 38 R. 418. 

But it should be otherwise for counsel, to sustain items not allowed to 
him. : 

If a father, having little or no property, is guardian of his own minor chil- 
dren, and they have property, he may be allowed a reasonable sum out of 
their property for their support (4 Mass. 597); and so of a husband who is 
guardian of his insane wife. —5 Allen 464, 

(h) Of commissions. In respect to these, a guardian stands upon the same 
footing as an administrator, and is governed by the universal rule that the 
allowance is to be what is reasonable under the circumstances. —see ante, p, 
106, note (qd). 


8. VOUCHERS OF GUARDIAN. Every guardian shall take 
a receipt’ of his ward, or of his legal representative, to 
whom he shall pay or deliver the property of such ward, 
and file the same in the probate office, to be there pre- 
served, the time of its being so filed to be certified upon 
it by the register. —id. s. 8. 

(1) The form of receipt may be as follows: 


Received of 8. T. [state what, specifically, whether money or property] of 
the estate in his hands as my guardian. 
Date and signature. 


9, PENALTY FOR NoT FILING, Any guardian may be 
cited by the judge, upon complaint of any surety or his 
representative, to file such receipt in the probate office ; 
and if he neglects or refuses to do so, he shall forfeit? 
twenty dollars, to the use of the complainant, and the 
like sum for every thirty days’ neglect afterward, unless 
the judge, on a hearing, shall certify the reason of the 
omission to be sufficient. —id. s. 9. 


(1) Such a remedy, with all the expense attending it, may be worse than the 
disease. The better course might be to petition for his removal under sec. 
tion 5. Butif the surety will proceed for the penalty, he may petition as 
follows: 


To the Judge of Probate tor the county of ———; 


R. N.,.0of —-—, complains against T, W., of said , heretofore appointed 
guardian of S, W., of said ———, and says, that although said T. W. accepted 
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the trust, and gave bonds with sureties as required by law, and although said 
guardian has paid and delivered to said ward, at different times, money and 
property of such ward in the hands of said guardian, and taken receipts for 
the same from said ward, he has neglected to file such receipts in the probate 
office for said county as required by law. 

Your petitioner is a surety upon said bond for said guardian, and he prays 
that said guardian be cited to file such receipts. 

Dated this —— day of , 18—. 


’ 


R.N. 


P. 29,.8.12. Upon, ete., it is ordered, that said T. W. appear at, etc., and file 
any and all receipts from his ward, and that he be served with a copy of said 
petition, and of this order, twelve days at least before the said day of court. 
——,, Judge of Probate. 


The subsequent proceeding may be asin a complaint against an adminis- 
trator. — Ante, p. 170, s. 16, (1). 

10. LicENSE T0 SELL PERSONAL ESTATE. Any guardian, 
upon return. of the inventory of the personal estate of his 
ward, may apply to the judge by petition for the sale 
thereof, and said judge may by license authorize the sale 
thereof at auction; and if said guardian has conducted 
the sale of said property with fidelity, the judge, in the 
settlement of the account of said guardian, shall only 
charge him with the amount of such sales. —id.s. 10. . 

(a) He probably can sell without a license if he chooses, but he will run 


some risk of being charged with more than the amount of the sale. —See 
2 Pick. 243; 7 John. 150, 


The proceedings may be as follows: 


To the Judge of Probate for the county of —-—: 


The undersigned, guardian of, etc., prays for a license to sell the personal 
estate of his said ward at auction, an inventory thereof haying been returned, 
and such sale being for the interest of his ward. 

Dated this —— day of , 18—. 


Order of notice and return as ante, p. 27, 8. 10. 


Licens¢, sale, and return of sales as in case of an administrator, the neces- 
sary change being made. — See ante, pp. 97, 98. 


ul. LIcENSE TO SELL REAL ESTATE. The judge may 
authorize such guardian to sell at auction the real estate of 
his ward, or any wood or timber growing thereon, when- 
ever the sale thereof is necessary for the support of 
the ward or his family, or conducive to his or » thea 
interest.— id. s. 11. 
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(a) He may lease the real estate in his own name, and dispose of it during 
his guardianship, but not longer, without a license. —13 Gray, 562; 1 Lord 
Raym. 131; 10 Kast. 494; 7 John. 154; Watkins y. Peck, 13 R. 360,377; Digest, p. 
295, 88. 16, 17; 16 Mass. 443. 

He may by parol assign dower out of lands of his ward to a widow entitled- 
— Jones v. Brewer, 1 Pick, 314. 

The guardian of a spendthrift has authority to restore the possession of the 
land to the mortgageor, and prevent a foreclosure commenced by the mort- 
gagee before the appointment of the guardian. — 19 Pick. 346. 

(b) If the guardian is directly or indirectly the purchaser, the ward may 
avoid the sale, unless the ostensible purchaser has conveyed to a bona-fide 
purchaser, without notice. —2 Gray, 141; ante, p. 157, (f). 

(c) The form of proceedings may be as follows: 


To the Judge of Probate for the county of 


The undersigned, guardian of, etc., respectfully represents that his ward is 
the owner of certain real estate in, etc., [here insert a description] and that 
a sale of said real estate will be conducive to the interest of said ward [and 
is necessary for h— support]; 

Wherefore he prays for a license to sell at auction said real estate. 

Dated this —— day of ———, 18—. 


Order of notice and return as ante, p. 27, 8. 10. 
(da) License, sale and return of sales as in case of an administrator, the 
necessary changes being made. — See ante, pp. 155-159, ss. 11-14. 


12. OatH BEFORE SALE. Before making sale under 
such license, the guardian shall take the following oath, 
before the judge or any justice of the peace, and shall file 
the certificate thereof in the probate office before the set- 
tlement of his account :— 

“J, A.B., guardian of C. D., ete., my ward, do solemnly 
swear that in disposing of the estate of my said ward, for 
which I have obtained license, I will use my best judg- 


ment in fixing on and advertising the time and place of 


sale, and will exert my utmost endeavors that the same 
shall be sold in such manner as shall be of the greatest 


advantage to my said ward, without any sinister or selfish — 


views whatever.”— id. s. 12. 

13. Nuw ponp. If the judge be not satisfied that the 
guardian has already given bond sufficient to bind him to 
conduct with fidelity in the sale, and to account and 
respond for the proceeds thereof, he shall, before he issues 
license, require of such guardian a bond! sufficient for 
that purpose. —id. s. 13. 
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(1) Sureties upon the old bond will be answerable for the due discharge of 
this part of his duties, unless a new bond is given. The judge may require a 
new bond, with sureties, with the usual condition. Or he may require a bond 
specially for this particular liability, in which case the condition may be as 
follows: The condition of this obligation is such that, whereas the said 
guardian has applied for and received a license to sell real estate of his ward 
at auction, and has been required to give a new bond to bind him to conduct 
with fidelity in the sale, and account and respond tor the proceeds thereof» 
now, if said guardian shall well and truly so conduct himself in the sale, and 
account and respond for the proceeds of the sale, then this obligation shall be 
void, otherwise to remain in full force. 


14. Derrp to puRcHASER. Every guardian so licensed 
and sworn, having so advertised and sold, may execute a 
valid conveyance of the estate sold to the purchaser. — 
id. s. 14. 


(1) The form of the deed may be as in case of a sale by an administrator’ 
(ante, p. 156, (d), s. 11), the necessary changes being made. 


15. To BE WITHIN TWo YEARS. No license to any guar- 
dian shall be available to sustain any sale under it unless 
made within two years after the grant of such license. — 
id. s. 15. 

16. RELEASE OF DOWER AND HOMESTEAD. The wife of 
any man under guardianship may join with the guardian 
in any deed for the conveyance of any real estate of her 
husband, and thereby release and waive her dower and 
homestead. —id. s. 16. 


(1) See s. 17, (1), post, for form of release. 


17. Rexease or Curtesy. Thehusband of any woman 
under guardianship may join with the guardian in any 
deed for the conveyance of any real estate of his 
wife, and thereby release and waive his estate by the 
eurtesy. —id.s. 17. 


(1) Aj release, whether under this section, or under section sixteen, may be, 
and possibly must be, in the deed executed by the guardian, and not by a sep- 
arate instrument. The release of the wife may be in form as follows: 

And I, — —, wife of said —-— ———, for the consideration aforesaid, 
' hereby release and waive my right of dower and homestead in said real 
estate. 

The release of the husband may be in form as follows: 

_ And I, ——-— ———, husband of said —— —, for the consideration afore- 
said, hereby release and waive my estate by the curtesy in said real estate. 


18. RELEASE BY GUARDIAN. When 

-and his wife are both under guardianship, and the guar- _ 
dian of the husband has obtained license from the judge 
to sell real estate of his ward, the guardian of the wife 
_ may, without license, join'in the sale, and release his x 

 -ward’s interest; and when the guardian of the wife shall 

have obtained license to sell any real estate of his ward, 
the guardian of her husband may, without license, join! in 

the deed and release all the interest of the husband. — id. 

s. 18. 


(1) The forms of release may be according to circumstances: Ale! 
And I, —— ~, guardian of ——, wife of the said —-— , for 
the consideration aforesaid, hereby release all the interest of my said ward 
in said real estate. 
And I, —-—, guardian of —-— , husband of the said «ey 
, for the consideration aforesaid, hereby release all the interest of my 
said ward in said real estate. 


19. Drviston oF procrrps. When a married woman, 
in person or by guardian, shall join with the guardian of — 


her husband in a deed releasing her right of ‘dower and — 
the homestead exemption in any real estate of her, hus- 
band, or when a husband, in person or by guardian, shall — 
join with the guardian of his wife in the sale of her real 
estate, and release the interest of the husband therein, — 
the proceeds of the sale shall be equitably divided, as the — 
judge may direct,! according to the value of the respective 
interests of the husband and wife in the estate sold; and 
the respective guardians shall receive and be charged — 
accordingly. —id. s. 19. 


~ 


(1) A retain of sale should be made as in case of an administrator (ante, 
pp. 157, 158, ss, 13, 14), the necessary changes being made, 

The return, in addition to the sum for which the property was ; sold, shotidl 
give the expense of selling, in order that the net proceeds may be ascer- 
tained, and should also state the joining ot the husband or wife, or guardian y 
of the husband or wife, as the case may be, and ask that the proceeds may be 
equitably divided according to the respective interests of the husband and 
wife. Such interests may in general be determined according to the life ‘ 

and annuity tables in e. 27, post. er 


(a) The form of decree may be as follows: 
P. 29, s, 12, Upon considering the return aforesaid, due asutes to all parties * ny 
} aeret.* 
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interested having been given, and it appearing that such division will be 
equitable, it is decreed that the proceeds of the sale aforesaid be divided as 


follows, etc, 
—— —, Judge of Probate, 


20. EVIDENCE OF SALE PERPETUATED. Any guardian, 
purchaser, or other person interested, may petition’ the 
judge to perpetuate the evidence of facts set forth in such 
petition, relating to any proceeding connected with any 
guardianship ; and the judge, after due notice, may decree 
that all or any of such facts are proved, and such decree 
shall be conclusive evidence of those facts. —id. s. 20. 

(1) The proceedings may be as in the case of an administrator, the neces- 
sary changes being made. — See p. 159, (a), s. 14. 

21. Forrtan euarpians. Upon application made by 
any guardian appointed in any other state whose ward 
owns lands in this state, to the judge of probate for the 
county in which they lie, said judge, upon receiving satis- 
factory evidence of his appointment, may grant to him 
license to sell and convey such lands; and such guardian 
shall give bond, with sureties resident in this state, make 
oath, proceed in the sale and conveyance, and in all 
respects be entitled to the same rights and subject to the 
same liabilities as if appointed by the laws of this state. — 
id. s. 21. 

(1) The proceedings may be as follows: 


To the Judge of Probate for the county of ———: 


——, of ———, in the county of ———, and state of ———, represents 
that on the —— day of ———, 18—, he was appointed by ——— ———, the ——— 
of said county of —- ————, guardian of —-— ———, of said ———, a 
{minor under the age of ——— years], and that his said ward owns certain 
real estate in the town of ———, in the county of ——— aforesaid, being 
{insert a description], and that a sale of said real estate will be conducive to 
the interest of his said ward. 

Wherefore your petitioner presents herewith evidence of his said appoint- 
ment, and prays for a license to sell and convey said real estate. 

Dated this —— day of ———, 18—. 


Order of notice and return as ante, p. 27, s, 10. 


P. 29, 8.12. Upon considering the foregoing petition, due notice having been 
given to all persons interested [and satisfactory evidence of the appointment 
of said petitioner furnished, and it appearing that the sale of said real estate 
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will be conducive to the interests of his said ward, and that a sufficient bond 
with sureties resident in this state, has been given], it is decreed that the 
prayer of said petition be granted. 


, Judge of Probate. 
License as ante, pp. 231-233, ss. 11-16, the necessary changes being made. 
22. PETITION FOR AN ACCOUNTING, BY A WARD, OR CRED- 
ITOR, OR PARTY INTERESTED. 


To the Judge of Probate for the County of 


P. S., of ———, in said county,! complains that D. E., 
of ———, who was heretofore appointed guardian of R. 
M., of ———, in said county, and accepted the trust, and 


gave bond as required by law, has unreasonably neglected 
to render an account of his guardianship. 

Your petitioner is said ward [is a creditor of said ward, 
is the Wife of said ward, is a minor child of said ward, is 
the husband of said ward, are selectmen of said town, 
and said town is liable for the support of said ward and 
his family, ete. ]. 

Wherefore your petitioner prays that said guardian 
may be required to render on oath a just and true account 
of his guardianship. : 

Date, signature and personal notice as ante, p. 26, s. 9; 
and decree as ante, pp. 96-97, (¢). 


(1) If the petition is by the ward, or by a minor, it will say: T. S., of ———, 
in said county, by W. S., of said ———, next friend, complains, ete. 


COVA TBA 6 XOX ETS 


GUARDIANS OF MINORS.* 


1. Apporntinc. The judge of probate in each county, 
whenever there is occasion, may appoint a guardian to 
any minor. —G, L. ¢. 185, 8. 1. 

* See preceding chapter in connection with this. 


(a) There may be occasion for the appointment of a guardian, although the 
minor has no estate, as where the fatheris an alien or citizen of another 
state (s. 4, p.174, ante), or the minoris a waif having no one to care for him, or 


. a 
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the parent or parents, although residing here, are wholly unfit to control the 
person or the earnings of the minor. Each case must rest on its own circum- 
stances, the question being whether a guardian is necessary for protection of 
the minor. 

(b) If the occasion for the appointment of a guardian is the minor's inter- 
est in an estate under administration, the appointment is to be made by the 
judge of probate where the administration is pending, although the minor 
may reside in another county. — Judge of Probate v. Hinds, 4 R. 464; ante, p. 7, 
8.7. 

(c) Every guardian shall give bond. — See ante, p. 224, s. 2. 


2. By wom seLecrep. If the minor is under the age 
of fourteen, the judge may appoint; if above that age, 
he may, though under guardianship previously, elect any 
person for his guardian, who, if suitable, shall be ap- 
pointed by the judge; if, after being cited by the judge, 
he neglects to nominate, the judge may appoint. —id. s, 2. 

(a) Petition and decree for a minor under fourteen years of age. 


To the Judge of Probate for the county of 


The undersigned represents that there is occasion for the appointment of a 
guardian for —-—, of , & minor under fourteen years of age, a son 
[daughter] of [state the names and residence of the parents, and which, if 
either, survives]. 

Your petitioner is [administrator upon the estate of said 7 aes 
ceased, is the mother of said minor, is the next friend of said minor, are 
selectmen of said , where said minor has his home, etc., stating some 

relationship, or cause to justify the interference of the petitioner]. 

' Wherefore your petitioner prays that may be appointed guar- 
dian of said minor. 

Date, signature, and notice if deemed necessary, but not otherwise. 

P. 29, s. 12. Upon considering the foregoing petition itis decreed that the 
prayer of said petition be granted. 


, Judge of Probate. 


(b) Petition by a minor over fourteen, and by others, for a guardian. 


To the Judge of Probate for the county of R 
The undersigned represent that there is occasion for the appointment of a 
guardian for » of , & minor over fourteen years of age, a 


of [state the names and residence of the parents, and which, if either, sur- 


vives]. 
Said minor, who is of the age of —— years, elects and hereby nominates 
———, of said , for his guardian, who is a suitable person for the 

office. / 


Wherefore your petitioners pray that said may be appointed 


guardian of said minor. 
Date, signatures, and decree as above. 


(c) Petition and decree fora minor‘above fourteen, not signing the petition. 


To the Judge of Probate for the county of 
. The undersigned represent that there is occasion for the appointment of a 
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guardian for , ot , &@ minor over fourteen years of age, 
of [state the names and residence of the parents and which, if either, sur- 
vives. ] 

Your petitioner [state why he petitions as in (a) above]. 

Wherefore your petitioner prays that a guardian may be appointed for said 
Minor, and that said minor be cited to nominate a suitable person for the 
office. 

Date and signature, and personal notice to the minor, as ante, p. 26, 8. 9, 


The minor upon being cited may nominate as follows: 


To the Judge of Probate for the county of 


Upon the foregoing petition, I elect and hereby nominate 
etc., as my guardian, 


» of, 


Upon considering the foregoing petition and the nomination of said 
, itis decreed that said —— be appointed guardian of said minor, 


, Judge of Probate. 


Or—Upon considering the foregoing petition, the said minor upon due 
notice having neglected to nominate a suitable guardian, itis decreed that 
—-—, of » be appointed guardian of said minor, 


, Judge of Probate. 


(d) Petition and decree, the father being unsuitable. 


To the Judge of Probate for the county of ———: 

The undersigned represent, that by reason of the intemperate and dissolute 
habits of , of , in said county, and his neglect to provide for his 
family, there is occasion for the appointment of a guardian for —-— 7 
of ———, who is a —-— of said —-— , and is of the age of years, 
{and elects and hereby nominates ——— ——— of » as b guardian.] 


Date and signatures, and personal notice to the father, and to the minorif 


of fourteen years of age and not joining in the petition. 
Decree as above. 


(e) General petition stating the particular occasion. 


To the Judge of Probate for the county of —-—: 


The undersigned represent that there is occasion for the appointment of a 
guardian for , of , in said county, a minor —— fourteen years 
of age, which occasion is as follows, [state according to circumstances, as 
indicated, as ante, (a), and state why the petitioner interferes, as ante, p. 236,(a). 

Wheretore, ete. 


(f) Petition by minor after arriving at fourteen years of age. 


To the Judge of Probate for the county of 


A. B. of —+—, in said county, a minor —— of ———, [state parentage, etce., 
as in (a), ante,)in person and by C. D. his next friend, represents, that since 
the appointment of E. F. as guardian for said A. B., said minor has arrived 
at the age of es years, and now elects G. H., of said———, for his guar- 
dian. 

Wherefore your petitioners pray that said G. H. may be appointed guardian 
of said minor, 

Date and signatures, and personal notice to former guardian. 

veoh etc., it is decreed that the prayer of said petition be granted. 

, Judge of Probate. 
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(g) A letter of guardianship may be as follows: 
STATE OF NEW HAMPSHIRE. 


8s. Court of Probate. 
To , of ———, in said county: 
Trusting to your fidelity, I appoint you to be guardian of —-— ———, of —, 
in said county, until said —-— ——— shall arrive at the age of twenty-one 


years, or you shall be otherwise discharged. 

You shall have the custody and tuition of said minor, and the care and 
management of h—— estate. 

You shall improve said estate frugally and without waste; apply the annual 
profits and income thereof for h—— comfortable maintenance and support, 
and protect h—— rights. - 

You shall inculcate habits of sobriety and industry in your ward, and in all 
things well and truly discharge your trust according to law, without any sin- 
ister or selfish views whatever, and as often as once in three years settle 
your account of guardianship with the judge of probate for said county, and 
render, upon oath, a true and just account of your guardianship when thereto 
required. 

You are directed to return an inventory or statement of the property of 
your ward, and of the manner in which the same is invested, into the probate 
court for said county within months, 

Witness my hand and the seal of said court, this ——- day of —-—, 18—. 


—-—, Judge of Probate. 


Bond, see ante, p. 225, s, 2, (1). 


3. AUTHORITY AND DuTY. Every guardian shall have 
the custody and tuition of the minor, and the care and 
management of his estate, and shall continue in office 
until the minor arrives at the age of twenty-one years, or 
until discharged. — id. s. 3. 

4. Parents. The judge, in his discretion, may ap- 
point the father or mother, or any person nominated! by 
either, to be guardian of any child, as he shall think most 
conducive to the interest of such child; but if any cause 
exists which, if continued, may be cause for divorce, the 
preference shall be given to the party injured, or to the 
person nominated by such party, being suitable. — id. s. 4. 


(1) Signing a petition for the appointment of one as a guardian is a suffi. 
cient “nomination.” A father may by will appoint a guardian. — Ante, p. 60, 
s. 30. Sucha guardian should be required to give bonds as in other cases, 
and is by statute, in Mass.— Smith’s Probate Law, 4th Ed. 107; ante, p, 224, s. 2. 


5. Manrrep’ woman. Any married woman so ap- 
pointed shall have the same rights and-powers and be 
subject to the same duties and liabilities as other guard- 
ians. — id. s. 5. 


Yeh wee 
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6. SUBSEQUENT MARRIAGE. If any female guardian 
marries, her husband shall not thereby become guardian ; 
but her guardianship may thereupon be revoked! by the 
judge, in his discretion. —id. 8. 6. 


(1) The petition need not, and properly will not, assign any other reason for 
appointing another guardian than the fact of her subsequent marriage. — See 
ante, 8. 2, (e), (f£), p. 238, 


7. ABSENTEE’S ESTATE. If any person absent from the 
state, for whose child a guardian has been appointed, neg- 
lects to make provision for his wife or child, and leaves 
property within the state, the judge, upon petition! of the 
guardian and due notice, may authorize the guardian to 
sell at auction such portion of said property as he deems 
necessary for the comfortable support of the mother and 
the proper education and maintenance of the child. — 
ad. Buiihs 


(1) The proceedings may be as follows: 


To the Judge of Probate for the county of 


J. D., of ———, in said county, represents that he is guardian of —-— ———, 
a minor ——— of ——, of, ete., and —— (the wife of said —-), 
who now resides at ———, in said county. 

Said —-— ——— is absent from this state, and neglects to make provision 


for his said [wife or] child, but has property in the town of ———,in said 
county, described as follows: [insert a description,] a sale of which is neces- 
sary for the comfortable support of the said mother, and the proper educa- 
tion and maintenance of said child. 

Wherefore your petitioner prays that he may be authorized to sell such 
property at public auction for said purposes. 

Dated this —— day of ———, 18—. 


Notice and return as ante, p. 27, 8. 10. 

Upon, etc., itis decreed that said guardian be licensed to sell [state whether 
the whole ora part, or state the sum to be raised, so that the decree shall 
show what, and how much is to be sold,] 


——, Judge of Probate. 
License as in other cases, following the decree. 


8. His pEcEASE, EFFECT oF. Such guardian shall not 
be held liable, upon the decease of the father of any such 
ward, to account to his administrator for any balance in 
his hands not expended; but shall retain and appropriate 
the same as if the father had not deceased. — id. 8. 8. 
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9. DECEASE OF MOTHER, EFFECT OF. If the mother be 
guardian, and decease, the judge, upon application! of 
some relative or friend of the minor, shall appoint a 
guardian in her stead, who shall be entitled to receive 
any balance in her hands at her decease. — id. s. 9. 

(1) See general form ante, s. 2, (e), p. 238, 


10. Bonbs, stocks AND WRITTEN EVIDENCES OF DEBT, 
The guardian of any minor, holding stocks, bonds, and 
other written evidences of debt, which he has received 
from any administrator by order of the judge of probate, 
shall be accountable for the same and the income thereof 
only as he is accountable for real estate of his ward ; and 
whenever the sale thereof is necessary for the support of 
his ward, or would be conducive to his interest, he may 
sell the same or any part thereof, upon license, as an ad- 
ministrator! may sell like property, in the place desig- 
nated in the license where such property is usually sold, or 
as a guardian may sell real* estate of his ward.— id. s. 10. 


(1) If the license designate the place of sale, whether in or out of the state, 
the sale will be at that place and no other; otherwise the guardian must fol- 
low his own judgment and discretion. — See ante, p. 97, (b), and p. 99, 8. 9, (a), 


11. Investments. Every guardian of a minor ap- 
pointed after July seventh, eighteen hundred and sixty, 
shall invest, in the name of his ward, or in his.own name 
as guardian, the money and the proceeds of all real and 
personal property of his ward — except stocks, bonds, and 
other evidences of debt, as provided in the preceding sec- 
tion —in notes secured by mortgage of real estate at least 
double in value of the notes, in some incorporated say- 
ings-bank in this state, or in the bonds or loans of this 
state, of some town, city, or county of this state, or of the 
United States, and in no other way whatever. —id. s. 11. 

12. Return or. Every guardian shall return to the 
probate court a statement of the property of his ward, 
and if the same is invested as provided in the preceding 
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section, and the investment is approved, shall be account- 
able for the same and the income thereof, only as he is 
accountable for real estate of his ward. —id. s. 12. 
The form of return may be as follows: 
To the Judge of Probate for the county of 

The undersigned, guardian of , of, etc., returns the following 
statement of the property of his ward and its investment: 

Note dated, etc., signed by, etc., for the sum of $—, and secured by a mort- 
gage upon (state what] dated, etc., and recorded in the —— registry of deeds, 
vol. —, p. —. 

$——— invested in the ——— Savings Bank. 

And said guardian prays that said investment may be approved. 

Dated this —— day of ———, 18—. 

Notice and return as ante, p, 27, 8. 10. 

Upon, etc., the foregoing investment is approved. 

—— ——_, Judge of Probate. 

If the statute should be held not to require notice, the form may be as fol- 
lows: 

Approved this —— day of -—-—, 18—. 

a , Judge of Probate. 
13. ACCOUNTING ONCE IN THREE YEARS. Such guardian, 
as often as once in three years, shall settle his guardian? 
account; and if he neglect for four? years to settle, his 
trust shall be revoked, and he shall not be again appointed 
guardian of the same minor. —id. s. 13. 
(1) The form of a guardian’s account may be as follows: 
THE ACCOUNT OF —-—, GUARDIAN OF ee. 
The said guardian charges himself as follows: 
To cash received from the administrator of —-— ———, deceased, 
ae — 1B a bs pobinldinlem owen said (oislaelsaena biwipieit; cm ais eelpis slo wins Sele sie pin'e ofan oe $ 
To bonds, ete., received from said administrator, as per paper 
MATROG A. ie cvepcstenece cesicncneceacsssasseceecstcamebsieesecvcceve bee | 
To cash received from rents of real estate, as per papermarked B.. $ - 
To cash collected on notes, bonds, etc., as per paper C.......... Rosdts 4) 
To cash from sale of real estate, —-— 18—......... ane 3 
To interest ........... aja) aaisit(oss wit cis vie.a,e/oieie Wrackis « A alets i wiuaiels qhievIAMS Wee ae ta $ 
The said guardian claims an allowance as follows: 
By his personal services and expenditures as per schedule D... .... $ 
By board, clothing, etc., and cash to and for said ward, as per sched- 
ule E.. a0 ia civinieidind sihie-sisalwiaias cid'ea¥ glaly sié’siajsisuis nis'as ep te mn ewaalu ee ; 
By i peeti ents) as per nonedtls Disses See 
By commissions ay 
BV ANTOTOSE acs saaw amtmerigellcmsinniallsvs(ituindes cabs atedened ees «heen 
—— ss, ———, 18—. Subscribed and sworn to— before me. 
—— ——, Judge of Probate. 
4 
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A. 


: Bonds etc., received from the administrator. 
1U. 8. 5-20 registered, of 1865, for $1000, No. 732. 
5 shares in City National Bank at Manchester, of $ ——-—, each. 
1 note dated, etc., signed, etc., for the sum of $———, and secured by mortgage 
upon real estate. 


B. 
Cash received from rents from real estate, 
of ——- ——-, $ , 18—, 
of —_—_ ———,, $—__ —-, 18-_, 
c. 


Cash collected on notes, bonds, etc. 
Received ———, 18—, $——-— interest upon Bond No, 782. 


Received , 18—, $. dividend on five shares in City National Bank. 
Received » 18—, $: from interest upon note of $ : 
DD: 
18—. July 1. 1 day attending probate court and expenses..... 
* July 10. 4 day settling with administrator..........-.....-+++- 4 
Aug. 10. 1 day at probate court to obtain license, and expenses...$ 
Oct. 1. 1 day attending sale of real estate, and expenses..:..... $ 
Oct. Paid auctioneer. ...........5.. -$ 
Oct. Paid printer for Publication. ........ccee-srsvecs sees ccene oe 
Oct. Paid, etc., etc. 
BE. 
Board, clothing, ete., and cash, to and for said ward. 
Board of said ward from ———, to —-—, —— weeks, at $—— per week. .$ 
18—. July 15. Paid —-— , for boots tor ward............ Peer aretha 
July 25. Paid —-— ——, for suit of clothes...........eeeecseeeeee 8 
, July 25. Paid cash to ward, per receipt... ...scecsecsee cece vese ree +3 
July 25. Paid, ete., etc. 
P. 


Investments for ward. 
1U. S. 5-20 registered of 1865, for $1000, No. 800. 


5 shares in the City National Bank, at Manchester, of $——— each. 

l note, dated, etc., signed, etc., for the sum of $———, and secured by mort- 
gage upon real estate. 

$1000 deposited in —-— Savings Bank, at * 


1 note, dated, etc., secured, etc., etc. 


Notice and return as ante, p. 27, 8. 10. 

P. 29, 8.12, Upon, etce., it is decreed, that said guardian be charged with the 
items of, etc., in all ——— dollars, and credited with the items of, etc., in all 
—— dollars, and making a balance of ——— dollars due to said —~— ———, 
not including the investments described in schedule of said account; 
and said investments are approved. 


—— ——, Judge of Probate. 
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(2) His sureties will be answerable for his defalcations ‘subsequent to the 
four years, as wellas before. A petition under this section may be as follows: 


To the Judge of Probate for the county of 


» of , in said county, represents that A. B., who was 
appointed guardian of C, D., of , in said county, by the judge of probate 
for said county, on the —— day of , 18—, has, for more than four years, 


neglected to settle his guardianship account. Your petitioner is [state what, 

showing a right to petition]. Wherefore he prays that the guardianship of 

said A. B, may may be revoked, and that a suitable person may be appointed 

to the trust in his stead. ’ 
Date and signature, and personal notice as ante, p. 26, s. 9. 


14. Prion TO JULY, srxty-stx. Guardians appointed 
prior’ to the seventh of July, eighteen hundred and sixty- 
six, who have invested the property of their wards as here- 
inbefore provided, if the investment is approved! by the 
court, shall have the rights’ and be subject to the liabilities 
of guardians appointed after that date. —id. s, 14. 


(1) What is the difference? 


15. Inpustry anp soBrieTy. Every guardian of a 
minor shall inculcate habits of sobriety and industry in 
his ward, and may employ him in any suitable labor, 
or bind him out to labor, by a written contract, for a term 
not exceeding one year ; provided, that the judge of pro- 
bate, upon application of the minor, or any friend of the 
minor, shall have power to rescind’ or modify such con- 
tract. —id. s. 14. 


(1) There may be occasion to rescind because of unsuitableness, or unrea- 
sonableness; but any one interfering for so short a time ought to have good 
cause for it. An application by next friend, covering the removal of the 
guardian, may be as follows: 


To the Judge of Probate for the county of ———: 


M. F., of , in said county, represents that C. W., of 
heretofore appointed guardian of T. F., of said , a minor, has, by a writ- 
ten contract, bound him out to labor for W. N., of , for the term of . 
Said master is unsuitable to have the charge and control of said minor, 
because of his [state what, his bad temper, habits of intoxication, etc.] 

Your petitioner is [state relationship, if any, a neighbor, one of the select- 
men, ete.], and friend of said minor. 

Wherefore your petitioner prays that said contract may be set aside, and 
said guardian be removed from his said trust, and a suitable person be ap- 
pointed in his stead. 

Date and signature, rnd personal notice to guardian and the other contract- 
ing party, as ante, p. 26, 8. 9. 


, in said county, 
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P. 29, 8.12. Upon, ete., it is decreed that said contract be rescinded, and 
said guardian removed from said trust, and that , of , in 
said county, be appointed in his stead. 


eo —~-—, Judge of Probate. 
16, Assconpine. If any minor leaves the service or 
eustody of his guardian or master, such guardian or 
master may empower any person to apprehend and return 
him ; and all necessary expenses incurred therein shall be 
a charge upon the estate of the ward, and be allowed in 
the account of guardianship. — id. s. 16. 


It is better that the authority ordinarily be in writing. The form may 
be as follows: 


To —— 


, of 


Whereas, —-— , & minor, has left my service and custody without 
right, I hereby authorize and request you to apprehend and return him to 
me, at ———. 

Dated at 


, in said county: 


, this day of —, 18—. 
- ——— ——, Guardian (or Master]. 


17. Enticine away. Any person who entices or per- 
suades away any minor from the service or custody of his 
guardian or master, or secretes, conveys, or sends off such 
minor, either by sea or land, or in any way causes him to 
leave the service or custody of his guardian or master, 

‘shall make good all damages in an action on the case, and 
be fined not more than two hundred dollars. — id. s. 17. 

18. Purcuastne REAL ESTATE. The guardian of any 
minor who is seized of any share greater than a moiety 
thereof in any real estate, may appropriate any funds of 
his ward to the purchase of any remaining part of said 
real estate which he may deem expedient, upon being 
duly licensed' by the judge of probate for the county for 
which he was appointed, for that purpose. —id. s. 18. 

(1) The proceedings may be as follows: 


To the Judge of Probate for the county of 


W. N., of ———, in said county, guardian of ——, of ——, in said 
county, represents that said minor is seized of more than one-half, to wit: 
(three-fourths, if such is the fact], of certain real estate situate in said 
‘and described as follows: [describe the whole parcel, by a general but suffi 
cient description.] 

Your petitioner deems it expedient and for the interest of his ward, to pur- 
chase the remaining share in said real estate, and he has in his hands funds 
of said ward sufficient for the purpose. 


- 
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Wherefore your petitioner prays that he may be licensed to purchase the 
remaining share of said real estate. 

Date and signature, and notice by publication as p. 27, s. 10. 

Upon considering the foregoing petition, itis decreed that the prayer of said 
petition be granted, and that return be made of the purchase, if completed, 
and of the sum paid within —- days. : 


——, Judge of Probate. 


The deed will be taken in common form running to the ward. There seems 
to be no occasion for any other license than the granting of the petition as 
above, since no oath is required. 


RETURN, 

To the Judge of Probate for the county of 
As authorized by said court, I have purchased of —-— ——— one —— part 
of the real estate described in the petition to said court, for the sum of ——— 
dollars, and have paid for the same out of funds of said ward in my 
hands. I have taken a deed of said share, running to said ward, who is now 


seized of the whole of said land. 
Date and signature. 


CO FIAN PEDEy Ii meen DNC 


GUARDIANS OF INSANE AND SPENDTHRIFTS. 


1. Inquisition. Upon application of any relative or 
friend of any insane person, or of the overseers of the 
poor of the town where he lives, made to the judge of 
probate for the county, that a guardian may be appointed 
over such person, the judge shall cause inquisition, with 
notice, to be made by three suitable persons by him ap- 
pointed. —G. L. ec. 186, s. 1. 

2. OxssERvaAtions. The words “insane,” or “insane 
person,” says the statute (ante, p. 8,8. 17), shall include 
every idiot, non-compos, lunatic, insane, or distracted per- 
son. And yet, as said by Chief Justice Bell, in Concord 
v. Rumney, 45 R. 428, “in no case, at the present day, is 
it a mere question whether the party is insane. The point 
to be established is whether the party is so insane as to be 
incapable of doing the particular act with understanding 
and reason.” This being so in respect to any single act 
as the making of a deed or will, mere insanity ought not, 
of itself, to be a sufficient cause for the appointment of a 


* 
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guardian, for a monomaniae may be abundantly capable 
of taking care of himself and managing his affairs. On 
the other hand, as stated by the author in the former 
edition of this work, mental imbecility, from sickness or 
old age, will amount to “insanity” within the meaning 
of this statute, if it be such as to render one incapable of 
conducting his affairs with understanding. “It is cer- 
tain,” says Chancellor Kent (7 J. Ch. 234), “ that when a 
person becomes mentally disabled, from whatever cause 
the disability may arise, whether from sickness, vice, 
casualty or old age, he is equally a fit and necessary 
object of guardianship and protection.” * * * “Tshall, 
therefore,” he says, ‘award a commission, in the nature 
of a writ of lunacy, to inquire whether James Barker be 
of unsound mind, or mentally incapable of managing his 
affairs.” The commission, says Judge Story, (2 Eq. s. 
1365), ‘is not confined to idiots or lunatics strictly so 
called; but in modern times it is extended to all persons 
who, from age, infirmity, or other misfortune, are in- 
capable of managing their own affairs, and therefore are 


properly deemed of unsound mind, or non compos mentis.” 


The true inquiry, as it would seem, ought therefore to be, 
not whether the person is or is not insane, but whether 
he is incapable of managing his affairs with understanding and 
reason. It perhaps would be sufficient, under the present 
statute, to allege that the party is of unsound mind, and 
incapable of managing his affairs. This is not clear, how- 
ever. The decisions are not uniform. And the form of 
petition here given, and the return of inquisition, there- 
fore; follow the language of the statute (4 R. 68). The sub- 
ject is respectfully urged upon the attention of the Legis- 
lature. The terms idiots, non compos, lunatics, insane and 
distracted persons are ugly words, which may wound the 


feelings, when the true inquiry should be limited to the 


necessity of some oversight other than his own, for the 
protection of himself and his property. 
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Since writing the above, one hard upon eighty, feeling 
the infirmities of a second childhood coming upon him, 
has applied to have his daughter appointed guardian over 
him. I have no doubt there is occasion for the guardian- 
ship. Yet it is rather ungracious to describe him as 
“insane.” It is suggested that the judge might well be 
authorized, in his discretion, to appoint different guar- 
dians, one for the person and another for the estate. -As 
to proof of insanity in general, see ante, pp. 48, 49, (a), 
(b), and pp. 75, 76, (a), (b), (¢). : 

(a) The form of proceedings, under the present statute, may be as follows 
PETITION. 


To the Judge of Probate for the county of ———: 


The undersigned respectfully represents that -—— 
county, is an insane person, and in need of a guardian. 

Your petitioner [is the wife, son, brother, a neighbor and friend of the said 
, the overseers of the poor of said town of » where said 
now lives. ] 
Wherefore your petitioner prays that a guardian may be appointed over 


» of 


» in said 


him. 


Dated this —— day of ———, 18—. 


WARRANT. 
STATE OF NEW HAMPSHIRE, 
ss. Court of Probate. = 


To , » of 


Pursuant to an application by ——, youare appointed to make in- 
quisition concerning —-— ———, of ——— in said couuty, who is represented 
to be an insane person. 

You will, after reasonable notice to him, make personal examination and 
careful inquiry into his condition, and examine, under oath, such witnesses 
as may appear before you, and certify whether, in your opinion, he is insane, 

Hereof fail not, and make return of your doings as soon as may be, with 
evidence of such notice. 

Given under my hand and the seal of said court, this —- day of ———, 18—. 

—— ——, Judge of Probate. 


; in said county: 


NOTICE BY COMMITTEE, 
To —-— ——-—,, of ———, in the county of ———: 


Pursuant to a warrant from the judge of probate for said county (a copy 
of which is hereto annexed), we will make inquisition as therein required, at 
——, in said town, on the —— day of —-— next, at ——— o’clock, in the — 
noon. 


ae tie Committee. 


Service and return of service as ante, p. 114, (g). 
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\ 3. Return. If, upon the return! of such inquisition 
and due examination had, it is decreed that such person 
is insane,’ the judge shall appoimt a guardian over him ; 
but no such decree or appointment shall be made until 
he has been cited ? to appear and show cause against the 
same, —G. L. c. 186, 8. 2. 


(1) To the Judge of Probate for the county of 


In compliance with the foregoing warrant, and having given notice to the 
above named ——, we, on the — day of —-— ——— instant, at ——_, 
in the town of ———, at ——— o’clock in the —-noon, the time and place noti- 
fied, made personal examination and careful inquiry into his condition, and, 
in our opinion, he is insane. 

The evidence of notice is herewith returned. 

Dated this —— day of —-—, 18—, 


, 
——— ——_, ; Committee. 


(2) To —-— ——_, of 
The committee appointed to make inquisition, having made their return, 
you are hereby notified to appear at the probate court to be held at ———, in 
said county, on the —— day of ——— next, at —— o’clock in the ——noon, to 
show cause why there should not be adecree and appointment of guar- 
dian as prayed for in the petition of ———. 
Date, ete. 


, in said county: 


, Judge of Probate. 
Personal service as ante, p. 26, 8, 9. 


(3) P. 29, s.12. Upon considering the foregoing return, and no sufficient objec- 
tion appearing, and due notice having been given to the said ——-— ——— to 
appear and show cause against the same, it is decreed that the said ——-— 
isinsane, and that , of , in said county, be appointed 
his guardian. 


— ——, Judge of Probate. 
(a) STATE OF NEW HAMPSHIRE. 


; 4 ss. Court of Probate. 
To ——— —-—, of ———, in said county: 


Trusting in your fidelity, | appoint you to be guardian of 
& —— ——,, in said county, who has been decreed to be insane. 
) You shall take care of the person and estate of your said ward, improve his 
. estate frugally and without waste, apply the annual profits and income there- 
‘ > of.to the comfortable maintenance and support of said ward, bis household 
& and family if any he have, collect his dues, pay his just debts out of his 
property in the most economical manner, and protect his rights, 
' You are directed to give immediate notice of your appointment in the —, 
} a newspaper printed at,etc., and post a notification thereof in the town 
2 _ where your said ward resides ; and to make and return, under oath, a true 
and perfect inventory and appraisal of the estate of your ward within three 
months from the date hereof. 
Witness my hand and the seal of said court this —— day of 5 18—. 
, Judge of Probate. 


—-—, of 


. _— 
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(b) Where the wife is insane, the husband, if he desires, and is a suitable 
person for the trust, will be preferred to a third person. —(Drew’s appeal, 57 
R. 181). And the reasonable wishes of the person himself should always be 
consulted if the case admits of it. For, as well said by another, * a man may 

~ be so insane as to be a fit subject for guardianship, and yet have a sensible 
opinion and strong feeling as to the person to be placed over him.”— Smith’s 
Probate Law, 4th ed. (1884), p. 103. 

(c) Revocation of guardianship. The reasonable expenses of the guardian 
of an insane person, in resisting the application tor a revocation of the 
guardianship on the ground of his restoration to sanity, incurred in good 
faith, for the purpose of a proper inquiry into the condition of the ward, 
are to be allowed to the guardian in the settlement of his guardianship 
account. — Palmer v. Palmer, 38 R. 418; Smith’s Probate Law, 4th ed., p. 103, 

For form of petition for revocation alleging that the ward has become sane, 
see ante, p. 228, s. 6, (1). 


4. Spenprurirts. Any person who by excessive drink- 
ing, gaming, idleness, debauchery, or vicious habits of any 
kind, so wastes, spends, or lessens his estate, or so neg- 
lects to attend to any business of which he is capable 
as to expose himself or his family, or any of them, 
to want or suffering, or the town to which he belongs, in 
the judgment of the selectmen of the-town in which he 
resides, to expense for the support of himself or any of 
his family, shall be deemed a spendthrift.!— id. s. 3. 


(1) The evidence must show the party a spendthrift within the statutory defi- 
nition of the term (Morey’s Appeal, 57 R. 54); and reasonable expenses in 
defending against the complaint will be deemed necessaries for him, when 
incurred at his request. —See ante, s. 2, (¢). 


5. Compnarnt. Upon complaint thereof in writing, 
made to the judge of probate for the county where such 
person resides, by said selectmen, or by any of his rela- 
tives, said judge shall appoint a day of hearing, and if, 
upon due notice and examination had, it appears that such 
person is a spendthritt, said judge shall appoint a suita- 
ble person to be his guardian, —id. s. 4. ~ 


(a) A complaint by selectmen may be as follows: 


To the Judge of Probate for the county of 


8.T., W. S., and I. T., selectmen [the major part of the selectmen] of the 
town of ———, in said county, complain that —-— , who resides in said 
town, is a spendthrift, and that said ——, by excessive drinking and 
idleness so neglects' to attend to any business of which he is capable, and so 
wastes, spends, and lessens his estate, as to expose himself and his family to 
want and suffering, and: in the judgment of said selectmen,’ expose the town 
to which he belongs, to expense for the support of himself and family. 
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Wherefore your petitioners pray that a suitable person may be appointed 
to be his guardian. : 


Another form of complaint by selectmen may allege after the word spendthrift: 
as follows: And that said so neglects to attend to any business, 
of which he is capable, as to expose himself and his family to want and suf- 
fering, and: in the judgment of said selectmen, expose the town to which he 
belongs to expense for the support of himself and family. Wherefore, etc. 


Another form may be by saying after the word spendthrift: And that said 
, by excessive drinking and idleness, so neglects to attend to any 
businessof which he is capable, and so wastes,spends, and lessens his estate, 
as to expose himself to want and suffering, and? in the judgment of said se- 
lectmen, expose the town to which he belongs to expense for his support. 
Wherefore, etc. 


And still another form may be by saying after spendthrift: And so neglects 
toattendto any business' of which he is capable, as to expose himself to 
want and suffering, and: in the judgment of said selectmen, expose the town 
to which he belongs, to expense for his support. Wherefore, etc. 


NOTE 1. A person who has no estate to waste may be a spendthrift of his 
time, by neglecting to attend to any business of which he is capable. 


Nore 2. The words “and in the judgment of said selectmen expose the 
town to which he belongs to expense,” etc. may be omitted in either form, if 
deemed expedient. It is enough if he exposes himself and his family (if he 
has one), to want and suffering, whether the town is in danger or not. And so 
all allegations as to himself or family, may be omitted, the other allegation 
as to exposure ot the town being retained. 


(b) A complaint by a relative may be as follows: 
To the Judge of Probate for the county of 


M. S., of ,in said county complains that , who resides 
in said town is a spendthrift [state further as in either of the above forms]. 

Your petitioner is [state the relationship]. 

Wherefore your petitioner prays that a suitable person may be appointed 
guardian of said . 3 


(c) There should be personal notice to the spendthrift, as ante, p. 26, 8. 9. 


(d) P. 29,s.12. Upon considering the foregoing application and the evi- 
dence in support of the same, it appears that said is a spend- 
thrift, and it is therefore decreed that —~———, of —— ,»in said 
county, be appointed to be his guardian, 


—— ——,, Judge of Probate, 
(e) Letter of guardianship. 


STATE OF NEW HAMPSHIRE. 


—— ss. Court of Probate. 

To Se » of 

Trusting in your competency and fidelity, I appoint you to be guardian of 
—— ——,, of ——-,, in said county, a spendthrift. 

You shall inculcate habits of sobriety and industry in your ward, and may 
employ him or his children in any suitable labor, or bind them out to labor 
by 8 written contract for a term not exceeding one year. You shall take care 
of the person and estate of your ward, etc. 


, in said county: 
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6, Novice oF apporntmentT. Every guardian of an 
insane person or spendthrift shall immediately upon his 
appointment give public notice thereof in some news- 
paper circulated in the vicinity, or in such newspaper 
as the judge shall direct, and in all cases post a noti- 
fication thereof in the town where his ward resides. — 
id. s. 5. 


(1) The notice may be as follows: 


GUARDIANSHIP. 

The undersigned hereby gives notice that he has been appointed by the judge 
of probate, for the county of ———, guardian of —~,in said county, 
who isinsane [or, who is a spendthrift]. 

Dated at ———, this —— day of ———, 18—. 


There should be an affidavit of the posting and publication. See ante, pp. 
26-28, ss. 9-11. 


4 


7. Inventory. He shall make and return a true and 
perfect inventory! of the estate of his ward, as invento- 
ries of persons deceased are taken. — id. s. 6. 

(1) See ante, pp. 93-97, ss. 1-4. 

8. InpusTRY aND sosriety. Every guardian of a 
spendthrift shall inculcate habits of sobriety and industry 
in his ward, and may employ him or his children in any 
suitable labor, or bind them out to labor by a written 
contract, for a term not exceeding one year. —id. s. 7. 

9. SuBseQqueNt contracts. No bargain or sale of real 
or personal estate, and no contract of any nature what- 


-eyer,! made by a person under guardianship, after the ap- 


pointment and during the continuance of such. guardian- 
ship, shall be valid in law, — id. s. 8. 


(1) The statute, however, does not avoid a contract for necessaries. — 8 R. 569; 
59 R. 356. . 

(a) A new promise by the ward while under guardianship will not take the 
case out of the statute of limitations; —13 Pick, 206; but it may be otherwise 
of anew promise by the guardian. —id. ; 12 Cush. 329. See Digest, p. 392, s, 24. 

In general the ward is not liable upon any contract made by the guardian, 
but the guardian is himself liable in his private capacity.—11 R.51; 5 Mass. 
301; 6 do. 59; 1 Pick. 317. See also, Digest, p. 391, H. 7 

Money and aid furnishea him to resist the appointment of a guardian, upon 
probable grounds of success, will be considered necessaries, as he has a rightto 
resist the appointment, —id.; Smith’s Probate Law, 86; See. also, ante, p. 250, 
8. 3, (a), (D), (Cc). 
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10. AFTER NOTICE OF APPOINTMENT. No such bargain, 
sale or contract! shall be valid if made after an attested 
copy of any complaint presented to a judge, upon which 
a guardian shall be appointed, and of the order of notice 
thereon, shall have been filed with the clerk of the town 
in which the person complained of resides, unless the 
guardian, by an instrument under his hand and seal, af- 
terward approve and ratify the same. — id. s. 9. 


(1) “ This provision of the statute (says Judge Parker) must have a reasona- 
ble construction. It cannot have been intended to render invalid all implied 


_ contracts; for such construction might expose the party to actual suffering 


for the necessaries of life, or oblige the town to maintain him and his family 
as paupers for atime, when he had ample means for their support; and thus 
produce the very mischief it was intended to prevent. And we are of the 
opinion that it cannot be construed to prevent the party from binding him- 
self for necessary expenditures, by an implied contract, although a note or 
special contract for price or time of payment would come within its prohi- 
bition.””—McCrillis v. Bartlett, 8 R. 571. See also 59 R. 356. - 

But the author sugests the expediency of an amendment inserting the 
words “other than for necessaries to a reasonable amount and at a reasona- 
ble price,” after the word contract. 


11. Decren or insotveNcy. When, upon representa- 
tion of the guardian of any insane person or spendthrift, 


‘the judge is satistied that the estate of the ward is not 


sufiicient to discharge the just. debts due therefrom, -he 
may decree that said estate be settled as insolvent; and 
thereupon such proceedings shall be had, decrees made, 
appeals allowed, suits disposed of, and the accounts of 
the guardian adjusted as in the case! 
of deceased persons. —id. s. 10. 


of insolvent estates 


(1) A pending suit is not now to be dismissed as in 45 R. 123, and 54 R. 333, 
there having been a change in the law. — See anfe, p. 142, s. 29, 


12. Bauancn or pesr. When any such estate shall 
be settled as insolvent, and a dividend upon the claims of 
creditors is decreed, if the whole claims are not satisfied 
by the decree, and payment pursuant thereto, all balances 
remaining due to the creditors shall survive against the es- 
tate of the ward during the continuance of the guardian- 
ship, and for three years thereafter. — id. s. 11. 
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18. PurcHase oF HOMESTEAD. The judge may, on 
petition and after notice, license the guardian of any in- 
sane person or spendthrift who has a family, to purchase 
with the funds of his ward real estate situate in this state, 
as a homestead for his ward and his family. — id. s. 12. 

14. Cost or, timrrep. The petition shall state the 
funds in the hands of the guardian belonging to his ward, 
and the license shall limit the amount to be expended for 
such homestead to such sum as the judge shall deem ex- 
pedient and for the advantage of the ward; and in no 
case to exceed the amount in the hands. of the guardian 
at the time of filing the petition. — id. s. 13. 


(a) The form of the petition may be as follows: 


To the Judge of Probate forthe county of —-—: 


The undersigned, guardian of ——-— ———, of ———, in said county, an in- 
sane person [a spendthrift], represents that his said ward has a family con- 
sisting of [state] but no homestead, and that a homestead would be greatly 
for their interest and comfort: Wherefore he prays for a license to pur- 
chase a homestead with the funds of his ward, in his hands, which now 
amount to the sum of dollars and -— cents. 

Dated at ———, this —— day of , 18—. 


—— ——, Guardian. 


Notice by publication as ante, p. 27, s. 10, and personal notice also to ward 
unless he is non compos, as ante, p. 26, 8. 9. 

Upon, etc. it is decreed, that said guardian may, out of the funds of his said 
ward in his hands, purchase a homestead for his said ward, at a cost not ex 
ceeding the sum of —-— dollars. 


, Judge of Probate. 


15. Oatu. Before making any purchase under his 
license, the guardian shall take the following oath, before 
the judge or some justice of the peace, and file the certifi- 
cate thereof in the probate office : 

“J, A. B., guardian of C. D., my ward, do solemnly 
swear that in purchasing a homestead for my said ward, I 
will exert my utmost endeavors to purchase the same to the 
best advantage of my said ward, without any sinister or 
selfish action whatever.” — id. s. 14. 


——ss. ———18—. Then the foregoing oath was taken by said 
Before me, 


, Justice of the Peace. 


tu ea 
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16. CertiricaTe oF spLectMEN. No purchase of a 
homestead under such license shall be valid as to such 
ward, unless the guardian shall procure and file in the 
probate office where such license is granted, before com- 
pleting the purchase, the certificate in writing of the se- 
lectmen of the town in which such ward resides, deserib- 
ing the real estate proposed to be bought, giving their 
estimate of its value, and stating their belief that such 
purchase would be for the advantage of the ward, — id. s. 
15. 

“ (a) The certificate may be as follows: 


To the Judge of Probate for the county of ———: 


We certify that we are acquainted with a tract of land and the buildings 
thereon, in the town of ——, in said county, [describe it] the same proposed 
to be purchased by the guardian of —-— , of etc., as a homestead for 
his ward and family, and that such purchase would, in our belief, be for the 
advantage of the said ward. We consider that said real estate is worth —-— 
dollars or more. : s 

Witness our hands this —- day of ——-— 18—. 


—— ——,, ) Selectmen 
SHh> as 0: 


17. Commirrine To asyLuM. The parent, guardian or 
friend of any insane person may cause him to be com- 
mitted to the asylum, with the consent of the trustees, 
and there supported on such terms as they may agree; 
but the city of Concord shall not in any ease be liable for 
the support or maintenance of any person committed to 
said asylum, except from said city. — G. L. ¢. 10. 8. 17. 

18. Cprriricate ror. No person shall be committed 
to the asylum for the insane, except by the order of the 
court or the judge of probate, without the certificate! of 

two reputable physicians that such person is insane, given 
after a personal examination made within one week of 
the committal; and such certificate shall be accompanied 
by a certificate’ from a judge of the supreme court or 
court of probate, or mayor, or chairman of the selectmen, 
testifying to the genuineness of the signatures and the 
respectability of the signers. —id. s. 18. 
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(1) In a matter affecting personal liberty, it would seem that trese require- 
ments should be strictly complied with. Yet if a person be so insane that it 
would be dangerous to suffer him to be at large, then, from the necessity of 
the case, any one may confine him fora reasonable time until proper pro- 
ceedings can be taken for committing him to the asylum. — Colby v. Jackson, 
12 R. 526. ; 

Proceedings under these sections may be as follows: First, a request to 
two reputable physicians, by the parent, guardian or friend of the insane 
person, for a personal examination. Such examination having been made, 
they may certify as follows: 

We certify that we have this day made a personal examination of —— 
» Of- , and that he is insane. 

Date, and signatures. 


I certify that —-— ——~, the signers of the above certificate, are reputable 
and respectable physicians, and that their signatures to said certificate are 
genuine. 


—— —~—, mayor of , [or otherwise as the case may be.j 


19. By supeE or propaty. If any insane person is in 
such condition as to render it dangerous that he should 
be at large, the judge of probate, upon petition by any 
person, and such notice to the selectmen of the town in 
which such insane person is, or to his guardian, or any 
other person, as he may order, — which petition may be 
filed, notice issued, and a hearing had in vacation or 

b] b So 
otherwise, — may commit? such insane person to the 
asylum. — id. s. 12. 

(1) No inquisition or notice is necessary for one who is dangerously insane. 
There may not be time for either. Itis advised, however, that the judge, if 
the case can be at all doubtful, have at least the certificate of two physicians 
as provided by the preceding section. The liability of the town for support 
isnot dependent upon inquisition or notice, if the order for committal is 
regular upon its face. — Merrimack county vy. Jaffrey, 58 R. 456. 

(a) The proceedings may be as follows: 

To the Judge of Probate for the county of —-—: 


The undersigned represent, that ——, of ———, in said county, an 
insane person, is in such condition as to render it dangerous that he should 
be at large. 

Wherefore your petitioners pray that said 
to the asylum for the insane. 

Dated this —— day of ———, 18—. 


may be committed 


Notice if deemed expedient, and return. See ante, p. 26, 8. 9. 


(b) See ante, p. 29, 8,12, Upon, ete., it appearing that said ——— » an 
insane person, is in such condition as to render it dangerous that he should 
be at large, it is ordered that he be committed to the Asylum for the Insane, 
at Concord, in said State of New Hampshire, and —-— ———, with such as- 
sistants as he may find necessary, is authorized and directed to carry this 
order into effect. 


, Judge of Probate. 
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20. SUPPORT, LIABILITY FoR. Any insane person com- 
mitted to the asylum by any court or any judge of pro- 
bate shall be supported by the county! from which he was 
committed ; and any sum so paid may be recovered by 
the county of any county, town, or person chargeable 
with his support. — id. ss. 16, 21. 


’ (1) No pauper notice is necessary in such a case, and it is no defencefor the 
action that the town was not notified of the proceedings in the probate 
court, — Merrimack county y. Concord, 39 R. 213. 


21. Discuares. Any person committed to the asylum 
may be discharged by any three of the trustees or by any 
justice of the supreme court, whenever the cause of com- 
mitment ceases, or a further residence at the asylum is, 
in their opinion, not necessary ; but any person so dis- 
charged who was under sentence of imprisonment at the 
time of his commitment, the period of which shall not 
have expired, shall be remanded to prison. — id. s. 22. 


(a) Testamentary Guardian, ante p. 60,8. 30. A novel instance occurs in the 
will of an old lady dying while this chapter is going through the press. In this 
instrument, which was drawn. up by the executor, he was to act as her guar- 
dian in case her condition should become such as to make a guardian neces- 
sary. Itmay have noimitators; but it can do no harm to observe that such a 
provision is entirely nugatory. The incompetency which it contemplates is 
always, of itself, a revocation of any power of attorney or agency that is sub- 
ject to revocation. Such a provision, under some circumstances, might be 
evidence touching the capacity of the testator to make a will, and of undue 
influence. 


CHAP TER 9X XV. 


TRUSTEES OF ESTATES. 


1.. Bonp to BE Given. Every trustee to whom any 
estate, real or personal, is devised in trust for any minor 
or other person, by the will of any person deceased, shall 
give! bond to the judge of probate, with sufficient sure- 
ties, in such sum as the judge may order, conditioned, — 

1. That he will make and file in the probate office a 
true inventory? of the real estate, goods, chattels, rights, 
and credits so devised, at such time as the judge shall 


order. 
18 


oe 
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-u. That he will annually render an account’ to the 
judge of the annual income and profit thereof. 
m1. That at the expiration of the trust he will adjust 
and settle his account with the judge, and pay and deliver 
over all balances, money and property with which he has 
been intrusted. — G. L. ¢. 205, 8. 1. ie 


(a) Municipal corporations may take and hold property in trust for any 
purpose not foreign to their institutions. — Sargent v. Cornish, 54 R.18, Thus 
a town is capable of holding in trust, money the income of which is to be in- 
vested yearly in the purchase and used for display of the United States flag. 
id; and see Digest, p. 629. 

(1) Where the testator has waived the giving of a bond. — Ante, p. 82, 8.12, (b). 
The giving of a bond estops the signers to question the sufficiency of the 
notice. — Bassett vy. Crafts, 129 Mass. 513. 

(2) The inventory will be similar to that of an administrator. — p.15, s. 4 (b). 

(3) The account of a trustee will in general be governed by the same rule 
as that of an administrator or guardian.—p. 105, s. 22 (¢), (d); p.229, s. 7, (b), (f). 

When the damage for his breach of trust is greater than the benefit derived 
from his services, he is entitled tono compensation. —Judge of Probate y. 
Jackson, 58 R. 458. If a trustee who is entitled toashare of the income of 
the trust fund waste the estate, his share of the income isto be applied, first 
to make good the deficiency in the income, and then to the deficiency in the 
trust fund. — Raynes vy. Raynes, 54 R, 202. 


2. NEGLECT TO GIVE BOND, Any person appointed a 
trustee who shall neglect or refuse to give such bond 
when required, shall be considered as having declined 
the acceptance of the trust. —id.s. 8. Sees. 1, (1). 


(1) That is by law. No demand or order upon him to file a bond is neces- 
sary.—16 R. 459; 41 R. 213; Digest, p. 815. But a stranger to the title cannot 
object to a conveyance by a trustee, that he had not filed a bond as required 
by statute; it is sufficient that he was a trustee de facto, or acted in that 
capacity. —Hodgdon ys. Shannon, 44 R. 572, 577.. See post, 8. 5, (1). 


3. INVESTMENTS BY TRUSTEE. Trustees shall be ac- 
countable for, and may be licensed to sell, stocks,’ bonds, 
and other written evidences of debt, and shall, when not 
otherwise authorized or directed, invest money and the 
proceeds of real and personal propery the same as pre-; : 
scribed for guardians. — id. s. 2 

(1) Ante, p. 231, ss. 10, 11, 12, and p. 241, ss, 10, 11, 12. 

4, Restanation. Any trustee so appointed, or ap- 
pointed by the judge in pursuance of this chapter, may, 
upon request! in writing to the judge, be permitted to 
resign the trust if the judge think it expedient. —id. 8, 4. 
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(1) A trustee, after he has accepted the office, cannot discharge himself by 
a subsequent resignation merely, nor by any act of his own. — 44 R. 139; 19 R, 
463; Digest, p. 136, ss. 181, 183, 1 Gray, 220. 


The form of proceedings may be as follows: 


To the Judge of Probate for the county of 


The undersigned, heretofore appointed a trustee under the will of 
, late of ———, in said county, being unwilling longer to hold the office, 
hereby tenders ie resignation of said trust, and prays that his resignation 
be accepted, and some suitable person appointed in his stead. 

Date and signature, and notice as ante, p. 27, s. 10. 


P. 29, s. 12. Upon considering the foregoing application, it is ordered that 
the resignation of said —-— —— —, be accepted, and that 
in said county, be appointed to said trustiin his stead. 


——,of f 


, Judge of Probate. 


5. Nuw truster. If any trustee appointed in any 
will,’ no provision being made therein for perpetuating 
the trust, shall decline accepting the same, die, resign, or 
be removed, a trustee may be appointed by the judge in 
his stead, after notice to the persons interested in the trust 
estate. —id. s. 5. 

() A letter of trust to a trustee appointed in a will, though usual, is not 


strictly necessary, his authority being complete upon proving the will, and 
filing a bond as trustee. —16 R. 401; 44 R. 577 


A petition to the judge for such a letter may be as follows: 


To the Judge of Probate for the county of —-—: 
, of , represents, that by the last will of ——— , late of 
———, deceased, which has been duly proved and allowed by the judge of 
probate for said county, he was appointed a trustee to hold and manage cer- 
tain property and estate therein described, for the benefit of one —-— ———, 
and that he is willing to accept the trust. 

Wherefore he prays that a letter of trust may be issued to him accordingly. 


Upon, etc., it is decreed that the prayer of said petition be granted. 
, Judge of Probate. 


Bond given and approved. 

(a) A letter of trust may be as follows: 

\ ; STATE OF NEW HAMPSHIRE. 
58. Court of Probate. 


Trusting in your fidelity and discretion, I hereby appoint you trustee, un- 
der the will of —-— , (a copy of which is hereto annexed,) of the prop- 
erty and estate therein given to , in trust for ——— < 

To hold, manage, and dispose of, in the manner and for the purposes pro- 
vided by law and said will. 

You are required to make and file in the probate office of said county, 
within —— days from the date hereof, a true inyentory of the real estate, 
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goods, chattels, receipts and credits so devised, and annually render an ac- 
count to the judge, of the annual income and profit thereof; and, at the 
expiration of your trust, adjust and settle your account with the judge, and 
pay and deliver over all balances, money and property, with which you have 
been intrusted; and in all things faithfully execute said trust according to 
the true intent of said devisor. x 

Witness my hand and seal of said court this — day of , 18—. 


, Judge of Probate. 


(b) A petition for the remoyal of a trustee, or the acceptance of his resig- 
nation, may properly ask for the appointment of another trustee, as in (1), 8. 
4, ante. In other cases the petition should show some interest, right or duty 
in the petitioner in reference to the matter, and it may be in form as follows: 


To the Judge of Probate for the county of 


The undersigned represents that by the last will of —-— , late of . 
deceased, which has been approved and allowed by the judge of probate for 
said county, certain property [state what in general terms] was devised for 
the benefit of —-— ———, of, etc., and —-—, ot, etc., appointed a trustee 
to hold and manage the same,as directed in said will, but has [since de- 
ceased, resigned his trust, removed from the state, or neglected to file a bond 
as trustee, as required by law, etc.,] and there is no provision in said will for 
perpetuating said trust. 

Your petitioner [state his interest] is 

Wherefore your petitioners pray that 
stead. 

Dated, etc., etc. 


Notice and return as ante, pp. 27, 28, s. 10 or 11. 


Upon, etc., it is decreed, that the prayer of said petition be granted. 
Bond given and approved. 


may be appointed in his 


—— ——,, Judge of Probate. 


(ec) Trustee by implication. An executor may be a trustee by implication. 
Where the will directs acts to be done which necessarily require a trustee to 
hold the property, asin case of a bequest of the income of stock for life and 
no trustee is named, the executor is trustee. —39 R. 547; 18 R. 311; 3 R. 148; 13 
Pick. 328; 4 Gray, 240; 19 Pick. 71; 58 R, 405. It seems that his sureties upon 
his bond as executor will not be liable for the performance of his duties as 
trustee, but by neglecting to file a bond as trustee he is to be deemed to have 
declined the acceptance of the trust. — Gregg v. Currier, 36 R. 200; Leavitt v-. 
Wooster, 14 R. 566; Gookin v. True, 3 R. 288; 16 R. 459. But see, as to liability 
of the sureties, Dorr v. Wainwright, 13 Pick. 328; Hall v. Cushing, 9 Pick. 395; 
Prescott v. Pitts, 9 Mass, 376; 58 R. 70; 59 R. 393; 41 R. 202. 

Where, by the will, the residue of the estate is to be held by the executor 
in trust, and he fails to file a bond as trustee, he continues to hold as execu- 
tor, and to be accountable as such. — Felton v. Sawyer, 41 R. 202; and see 
Conkey v. Dickinson, 13 Met. 51, and ante, p. 225, s. 2 (2.) 

Executors have the powers and are subject to the liabilities of trustees as 
to all matters confided to them and not embraced in the general administra. 
tion and settlement of the estate.— Ham vy, Ham, 58 R, 70; Bell v. Sawyer, 59 
R. 393. 

(a) Trustee bond, form of. (See ante, p. 30, 8. 2). 

The condition of this obligation is such, that, whereas a letter of trust has 
been this day issued to the said , by the judge of probate for said 
county, under the will of , deceased, now if the said 
shall make and file in the probate office for said county, within 
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from the date hereof, a true inyentory of the real estate, goods, chattels, 
rights and credits devised to or vested in the said ———, under the will 
of the said deceased; and shall annually render an account to the judge of 
probate of said county of the annual income and profit thereof; and at the 
expiration of his trust adjust and settle his account with the judge of probate 
for said county, and pay and deliver over all balances, money and property 
with which he has been intrusted; and shall faithfully execute said trust 
according to the true intent of said devisor,—then this obligation shall be 
void. : 


6. Powrrs aNnD puTiEs. Every trustee appointed by 
the judge shall be bound by the provisions of this chapter 
in the same manner as if he were appointed by the will, 
and the estate given in trust shall vest in such! trustee in 
like manner, to all intents and purposes, as the same 
vested in the original trustee under the will. —id. s. 6. 


(1) One of two trustees cannot, without the assent of his co-trustee, convey 
or pledge the trust property.— Ham v. Ham, 58 R. 70. 

A purchaser of trust property, with notice of the trust, takes it charged 
with all the burdens of the trust. —id. 

(a) If trustees use discretion in making investments in stocks, ete., desig- 
nated by statute, they will not be chargeable for any depreciation. — Bell vy. 
Sawyer, 59 R. 393. 

A trustee is not answerable for losses without fault or negligence on his 
part. Inthe absence of special provisions he may loan the money on personal 
security, taking good care that it is sufficient. If he invest in stocks, they 
must be such as are at the time productive, and have a market value depend- 
ing upon their income and nota speculative value only. A trustee cannot 
invest in a contemplated railroad, and if a loss ensue from such an investment 
it will fall upon him, and not upon the estate. — Digest, p. 620, ss. 41-46; and 
ante, 8. 3, p. 258. 

(b) Where a trustee under a will has a discretion as to the time and amount 
of payments to the beneficiary, or the power of selection, the court will not 
interfere with his discretion, unless some abuse is shown, nor make him 
answerable for money actually paid over by him in good faith. — Digest, p. 
630, ss. 37, 38, 39, 47; nor can he be charged in a trustee process against the 
beneficiary. — Banfield v. Wiggin, 58 R. 155. 

(c) In the case of legacies to infants, courts of equity will not ordinarily, 
unless the legacy is small, allow the trustee to break in upon the capital, for 
the maintenance and education of the minor. — Digest, p. 630, s. 40. 

(a) An agent or trustee who holds claims of different persons against the 
same debtor is ordinarily bound to apply the money he may have received of 
him, without any special direction, to all the claims equally. This rule 
applies if he is under the same obligation to each. He is bound to the same 
diligence in securing the claims as if they were his own.—Digest, p. 630, 
ss. 49, 50. : : 

(e) Charges upon estate. The ordinary taxes of property in which there is 
a life estate, and the ordinary expense of its care and management are 
charges upon the life estate, to be paid out of the income. — Pierce y. Bur- 
roughs, 58 R. 302, And it is the duty of trustees to render under oath the 
tax inventory required by statute.—Bell v. Sawyer, 59 R. 393. 
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ey 7. As GUARDIANS. Any trustee snaotied by the ieee na 
shall demand and receive of the original trustee all such 

estate as may have come to his hands by virtue of the 

trust, and shall manage, pay, and deliver over such prop- 
erty or the income tioned: in the same manner and — 
under the same obligations and duties as guardians..— 
id. 8. 8. 

(1), See ante, pp. 225, 227, ss. 3,7; Bell y. Sawyer, 59 R. 393. 

8. Removine tRusTEn. Any trustee who becomes dis- 
qualified for the discharge of the trust, by becoming in- 
sane, or otherwise incapable, or evidently unsuitable for 
the execution of the trust, or who shall neglect or refuse — 
to comply with the provisions of this chapter, may, after 
notice to such trustee and other parties interested, De 


removed by the judge. —id. s. 7. 
(1) This may arise from his personal relation to the perane or the party, and 
the judge has a broad discretion, — Ante, p. 227, s, 5 (b); p. 78, S. 3 (1); 15. 


Mass. 148; 12 Mass, 200; 1 Allen, 354; 6 Cush. 324; 11 Met. 104; 9 Met. 588; 7 Pick. 
250; Smith’s Probate Law, 119. 

(a) The petition should show some right or duty that will anthorize the 
petitioner to interfere, as that he is a son or brother, or other relative of the 
person for whom the trust was created, or the beneficiary himself, or doubt- 
less in many cases the selectmen of the town may petition for his remoyal~ 
It may be in form as follows: 


To the Judge of Probate for the county of 


The undersigned represents that ———, of ———, who has heretofore 
been appointed by the judge of probate for said county a trustee under the 
will of ——-— , late of —-—, deceased, in relation to certain property 

. and estate for the benefit of [state whom] is insane [or mismanages his trust, 
or squanders and embezzles said estate, or is an habitual drunkard, ete., 
stating the ground of his alleged unfitness in general terms] and is ace 
unsuitable for the execution of said trust. 

Your petitioner is [state his interest]. f 

Wherefore your petitioner prays that said trustee may be removed from his 
said trust, and some suitable person be appointed in his stead. 

Date and signature, and notice both personal and by publication, asss. 26, 27. 

(b) Upon considering the foregoing petition and the evidence in support of 
the same, it appears that the same is true, and it is ordered that said 

be removed from his trust, and that —-— be appointed in his — 


stead. 

9, License to seLL. The judge of probate, on appli- 
cation of any trustee or any person interested, may, after 
notice to all persons interested, authorize and require the — } 
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trustee to sell any property holden in trust, and to invest 
the proceeds of such sale in such manner as will be most 
for the interest of all persons concerned therein ; and the 
judge may, from time to time, make such orders and 
decrees as he may think just and reasonable, in relation 
to the sale, management, investment, and disposition’ of 
the trust property, and the settlement of the account of 
the trustee. —id. s. 9. 


(1) It has been held under a similar statute, that the judge of probate has 
not jurisdiction to determine conflicting claims to the income of the trust 
fund, and compel the trustee to execute the trust according to the intent of 
the will. — Hayes y. Hayes, 48 R. 219. 

“We think the language used in the statute, taking it altogether, and look- 
ing to the general object and scope of the act, can mean no more than that in 
order to preserve the trust property from loss, and put it in a condition to be 
profitable to the cestwi que trust, the judge may. order it to be managed and dis- 
posed of in the hands of the trustee, as he may think just and reasonable; 
and that the statute was not intended to give the court of probate general 
equity jurisdiction to determine the cestui que trust under the will, or decide 
who are entitled to the benefits of the fund and in what proportions,”—id., 
Perley, Ch. J. 

A proper course is to file a bill in equity for direction. — id.; Goodhue y. 
Clark, 37 R. 525; Wheeler v. Perry, 18 R. 306, 313; post, s. 11, (a). 

(a) A petition for a license may be as follows: 


To the Judge of Probate for the county of ——-—: 

The undersigned, who has’ heretofore been appointed by the judge of pro- 
bate for said county a trustee under the will of —-— , late of ,rep- 
resents that the sale of [state what] included in said trust, will be most for 
the interest of all persons concerned therein. Wherefore he prays for a 
license to sell said property, and directions as to the time and manner of said 
sale, and the investment and disposition of the proceeds thereof. 

Dated, etc. 


' Notice and return as ante, p, 27, s. 10. 


Upon, etc., it is decreed, that the prayer of said petition be granted, and a 
license will issue with directions, 


, Judge of Probate, 


The license may be in the general form, (ante, p. 152, s. 3), giving such 
special directions as the case calls for. 

(b) No license is necessary where the will, as ante, p. 61, s. 32, (a), gives the 
executor, or trustee as such, authority to sell.—18 Met. R. 220; 17 Pick, 339; 
17 Mass. 513; 115 Mass. 424; 12 Allen, 293; 1 Pick. 317; but where a power to 
sell is given to the executor or trustee by name, or as a personal trust, it can_ 
not be executed by his successor in office without a license. —13 Met. R. 225; 
16 Ves, 27; 10 Cush. 571; 21 Wend. 430; 11 Gray 277. 

(c) Judgments and execution against the trustee of a Shaker community 
whose property is held and whose contracts are made by a trustee, may be 
rendered against, and levied upon such property.— Davis v. Bradford, 58 
R. 476. ae 
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10. LicensE TO ADMINISTRATOR. When any person 
deceased shall, at the time of his death, hold any real 
estate in trust for the use of another, and there is no dis- 
pute as to the trust or title of the deceased therein, the 
judge for the county in which such real estate is situate, 
upon application and notice, may license the executor or 
administrator of such deceased person to convey such 
real estate to the person for whose use the same was holden 
in trust by the deceased, or to such other person as may 
be designated by said judge. — id. s. 10. 

(a) It would be the duty of the executor or administrator, in a proper case 
for a license, to make application for one; and if, upon request, he should 


decline, the party interested may haye a remedy in chancery. The proceed- 
ings for a license may be as follows: 


To the Judge of Probate for the county of ———: 


The undersigned, administrator of —-— , late of ———, in said county, 
deceased, represents that said deceased, at the time of his death, held cer- 
tain real estate in ———, bounded etc., in trust for the use of » Of 
——, and there is no dispute as to the trust or title of the deceased therein. 

Wherefore your petitioner prays that he may be licensed to convey said 
real estate to the said —-— ———, or such other person as may be designated 
by said judge. 

Dated, ete. 


Notice and return as ante, Dp. 27, 8. 10. 


Upon, ete., it is decreed that said administrator be licensed to convey the 
real estate described in said petition to ——— 2 
—— ——_, Judge of Probate. 


STATE OF NEW HAMPSHIRE. 


—— ss. Court of Probate. 


To , late of ———, in said county, de- 
ceased ; 


, administrator of —-— 


Pursuant to an application by you, of which due notice has been given to 


all parties interested, you are hereby licensed to convey to ——— , of 
ete., certain real estate in ——-—, bounded, etc., which was held by said de- 
ceased in trust for the use of —-— ——, 

Given under my hand and the seal of said court, this ——- day of ,18—. 


—— ——, Judge of Probate. 


(b) Know all men by these presents, that I, —-— , administrator of 
» late of ——--, in the county of ———, and State of New Hampshire, 
deceased, by virtue of a license from the judge of probate for the county of 
and state of New Hampshire, hereby convey unto , of 


* 
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his heirs and assigns, a certain parcel of land in the town ——, in said county, 
bounded and described as follows: [insert] being the same land held by said 
deceased at the time of his death in trust for —-— ———. 
Given under my hand and seal this —— day of ———, 18s—. 
—— —-—. [Seal.] 


Signed, sealed, and delivered 
in presence of us. 


11. Deep or trust. All the provisions of the fore- 
going chapter in relation to trustees of estates shall apply 
to and be in force as to trusts and trustees created by an 
intrument in writing, signed by the party creating the 
same, or by his attorney, in the same manner as though 
said trusts and trustees had been originally named in said. 
chapter. —id. s. 11. 

(1) A trust in lands cannot be proved by parol or unwritten evidence, ex- 
cept a trust by implication of law, as where the purchase money belongs to 
A., andthe deed is taken in the name of B., constituting what is, called a 
resulting trust. — 57 R: 43, 184, 466; 36 R. 86; 46 R. 205; 29 R. 126, 

(a) The remedy in all cases of trust is, in general, more ample in chancery 
than in the probate court; and upon a bill in equity a receiver may be ap- 
pointed whenever necessary by reason of fraud, misconduct, or neglect of 
the trustee to collect and preserve the funds.— Eastman v. Bank, 58 R. 421. 
See ante, p. 263, 8. 9, (1). 

(b) A bill in equity for directions, entitled in the usual way, should first give 
all the provisions of the will bearing upon the question, the names and resi- 
dences of the parties interested, and state that the plaintiff, being in doubt as 
to the true construction of the will, and the rights of the legatees under it, 
asks the court to instruct him as to his duties, and cause the parties claiming 
conflicting interests to interplead or otherwise maintain their respective 
rights, and for such other relief as may be just. 
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ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 


1.’ Requisitus. Every assignment made by any debtor 
for the benefit of creditors shall provide for proportional 
distribution of all his real and personal estate, except 
what is exempt from attachment, among all his creditors, 
and, however made or expressed, shall be construed to pass all 
such estat?. — G. L., ¢. 140, s. 1. 


5) 
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() These words are not in former statutes, under which it was held that a. 
mortgage, pledge, or assignment by a debtor of a part or all his attachable — 
property to pay or secure a particular debt, or debts, is not affected by the — 
statute (Digest, p. 47, ss. 43-45), and their precise meaning may not be quite Se ; 
clear. The trust should appear upon the face of the deed. —10 R, 458, 464. «tate 
(a) A bankrupt act, as soon as it takes effect, ipso facto suspends all action 
on future cases arising under the insolvent laws of the state, where they act — 
upon the same subject-matter, and the same persons, as the bankrupt act. — 
Bump on Bankruptey, p. 259, (a). ; 


‘ 


2. Oatu or DEBTOR. No such assignment shall be 
valid until the person making the samre shall make oath, 
which shall be certified thereon, that he has placed and _ 
assigned, and the true intention of his assignment is! to 
place in the hands of the assignee, all his property of 
every description, except what is by law exempted from 
attachment, to be divided among all his ste in pro- 
portion to their respective claims. —id. s. 2. 

(L) The oath cannot enlarge the assignment, — Digest, pp. 47-3. - 


{a) An assignment, with the accompanying oath, may be in form as follows: 
Know all men by these presents, that I, —, of , in considera- 
tion of one dollar, and of the trust herein expressed, assign and convey to 
——, of ———, and his heirs, all my real and personal estate of what. — 
ever description or wherever situate, except what is by law exempted from 
attachment, in trust, to be divided by him among all my creditors in propor- ; 
tion to their respective claims. 
Witness my hand and seal, this —— day of » is. 
< ————.. [Seal.] 
Signed, sealed, and delivered 
in presence of us. 


ss Is—. Then the above named acknowledged the 
foregoing instrument by him signed to be his free act and deed. 
Before me, 
—— » Justice of the Peace. : 
ss. ——-— 18—. Then the above named made oaththathe 
has placed and assigned, and the true intention of his assignment is te place 7 
in the hands of the assignee, all his property of every description, except 
what is by law exempted from attachment, to be divided among allhis credi- 
tors in proportion to their respective claims, ea 
Before me, a 
—-—, Justice ic See Peace, 
(bd) Assignmen? by aan (See 43 R. 429; 44 R. S48; 45 RL 335; Digest. By 
47, ss.51,2.) > 
Know all men by these presents,.that we, ——— ——, of, eto, sate 
—-—, of, ete., partners, under the style of, ete., and doing business at, ete.,in- rs 
consideration of one dollar, and of the trust herein expressed, assign and_ 
convey to —-—, of, ete., and his heirs, all our joint and separate estate, 


’ whether real or personal, and of whatever description or wherever situate, +b 
except what is by law exempted from attachment, in trust, to be by him di- 4 
Oe vided among all our joint and separate creditors in proportion to their claims. n< 
: Witness our hands and seals, this — day of. 1s—. ‘e 
wa Signed, ete. = 
ss. ———,18—. Then the above named made oath that h 

they have placed and assigned, and the true intention of their assignment is Ae 
to place in the hands of the assignee, all their property of every description, * 
except what is by law exempted from attachment, to be divided among all 
their creditors in proportion to their respective claims. 

Before me, 


——, Justice of the Peace. i 

(ce) Assignment by a corperation.—(See 12 R. 430; Digest, p. 48, s. 57, p. 248, (f). 

Know all men by these presents, that the ——, a corporation by law 

established and doing business at, ete., by , their agent, duly au- 

thorized, in consideration of the sum of one dollar, and of the trust herein 

- expressed, assign and convey to , of ete., and his heirs, a)) the real 

and personal estate of said corporation of whatever description, and i 

. wherever situate, in trust, to be by him divided among all the creditors of ts 

> said corporation in proportion to their respective claims. F 

eu In witness whereof said corporation, by their said agent, have hereunto set 2 
E : the seal and signature of said corporation, this —— day of 


, 18 — 


Co., [Seal] % 


By —— » Agent. 


; “2 
it —— ss. ,18—. Then the above named corporation, by : “x 

x their agent, acknowledged the foregoing instrument to be their free act and P 
- deed. : 
} 4 Before me, . 


——,, Justice of the Peace. 


2 ss - ss. ——,18—. Then the above named made oath that the 
; ‘said corporation has placed and assigned, and the true intention of their as- 5 
' signment is to place in the hands of the assignee, alithe property of every 
> description belonging to said corporation, to be divided among all the credi- 
J ' tors of said corporation in proportion to their respective claims. . 
< Before me, 


——, Justice of the Peace. 


. 3. PrestvMep assent. The assent of the creditors to 
ne such assignment shall be presumed, unless their dissent? 
__.- is made known to the assignee within thirty days after 
__ ‘*publie notice given of the assignment; and the actions 

of such assenting creditors shall be discontinued, and 
their cost form part of their claim against the estate of 
the debtor, while those dissenting take no benefit winder 
__ the assignment. — id. s. 3 


@ Notice of dissent may be as follows: 
To — = 
Take notice, that I do not assent to the assignment of 


_ you haye given public notice as assignee, but dissent therefrom. 
th _ Dated this —— day of , 18—. 
j Ne “ye ' 


, of which 
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(a) There is no presumption of assent to an assignment that does not con- 


form to the requirements of the statute.—Frink v. Buss, 45 R.325; Fellows v. 


Greeley, 48 R. 421; Dalton v. Currier, 40 R. 237. 


4. ScHEDULE TO BE FILED, Every such ‘assignee shall, 
within ten days of the execution of the assignment to 
him, file in the office of the register of probate of the 
county where the debtor resides a copy of such assign- 
ment, a schedule of all the property embraced in it, the 
estimated value thereof and the ineumbranees thereon, 
and a list of the names and residences of all the creditors 
of the debtor, and the amount and nature of their respec- 
tive claims, verified by the oaths of the debtor and as- 
signee to be true according to the best of their informa- 
tion, knowledge, and belief. —id. s. 4. 


(a) The schedule and list may be in form as follows: 
SCHEDULE OF PROPERTY. 


Description of Property. metoated Incumbrances. 
Homestead of $e seteteceee $5,000 00 | Mortgage, dated, etc., to 
ete., to secure $3,000, 
and interest now due, 
Note, dated, ete., signed by ——- —, 
for $200, and interest.......... : $225 00 
Note, dated, etc., csi a by ete., for 
$100 and interest. ... -| Worthless. 
Ten tons of hay .. $150 00 
Interest of the said ; in) 
the firm of , being one- 
third, and being subject to debts of! 
firm $500 00 
Household furniture, not exempted, 
1 Secretary....... 
EPIanNO, (dee: Ven cides 
1) PERC)? URE Sore no: Scorn 


We hereby certify that the above and foregoing is a correct schedule of all 
the property embraced in the assignment of , to , dated, 
ete., (a copy of which assignment is herewith returned) with the estimated 
value thereof and the incumbrances thereon. 


, Assignor. 
— ——-, Assignee. 
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8s. ,18—. Then the above named » S6V- 
erally made oath, that the above schedule and certificate thereto by them 
signed are true according tothe best of their information, knowledge and 
belief. 


Before me, 
—— ——, Justice of the Peace. 


LIST OF DEBTS. 


Names of Places of Amount ; 
Creditors. Residence. of Claim. Nature of Claim, 


James Richards..| Pittsfield, N.H...| $112 50 |.Note, dated, etc., signed by 
said » for $100 and in- 
terest, 


Horace Runnells..| Lisbon, N. H..... $75 00 | Balance due for labor in 18—. 


Judgment at April term, 18—, 
Joseph Parker....| Lisbon, N. H.....| $200 67 for $ and interest. 


James Swan.. --..| Littleton, N. H... $50 00 | Attorney’s fees. 
John Mason ......| Bath, N.H......-.| $30 00 | Doctor's bill. 


We hereby certify that the above and foregoing isacorrect list of the 
names and residences of all the creditors of —-— , the debtor named in 
the assignment above mentioned, and of the amount and nature of their re- 
spective claims. 


, Assignor. 
, Assignee. 


ss. ,18—. Then the above named , made 
oath that the above list and certificate thereto by them signed are true, ac- 
cording to the best of their information, knowledge and belief. 

Before me, 


, Justice of the Peace. 


(b) In case of an assignment by a firm, the schedule and list will embrace 
the partnership property and debts, and the separate property and debts, in 
the following order: 


SCHEDULE OF PROPERTY. 


No.1. Partnership property. [Insert as in (a), ante]. 
No.2. Property of ——. [Insert as in (a), ante]. 
No, 3. Property of —-—. [Insert as in (a), ante]. 


We hereby certify that the above and foregoing is a correct schedule of all 
the property both of said partnership and of said partners, embraced in the 
assignment of - to , dated 18—, (a copy of which 
assignment is herewith returned) with the estimated value thereof, and the 
incumbrances thereon. 


’’ Assignors. 
—— ———_,,_ Assignee. 


ss.,18. Then the above named . . 
made oath that the above schedule and certificate by them signed are true, 
according to the best of their information, knowledge and belief. 

Before me, 


, Justice of the Peace. 
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’ LIST OF DEBTS. 


No.1. Partnership debts. [Insert as in (a) J. ¢ 
No.2. Debts of ——. [Insert as in (a) |. 
No. 3. Debts of . [Insert as in (a) ]. 


( : 
We hereby certify that the above and foregoing is a correct list of the 
names and residences of all the creditors both of said partnership and the 
debtors named in the assignment above mentioned, and of the amount and 
nature of their respective claims. ‘ 


Assignors. 


, Assignee, 


—— ss. ——,, 1S—. Then the above named —-— ———, - . 
—-—, made oath that the above list and certificate thereto, by them signed, 
are true according to the best of their information, knowledge and belief. 

Before me, 


, Justice of the Peace. 
(e) Corporation. The schedule and list will be made out as in (a) ante. 
The certificate to the schedule may be as follows: 


We hereby certify that the above and foregoing is a correct schedule of all 

the property embraced in the assignment of said ——— , to 

- dated, etc., (a copy of which assignment is herewith returned) with the es. 
timated value thereof, and of the incumbrances thereof, 


—— Co., Assignors, 
By ——- ——, Agent. 
—— ——, Assignee. 


ss. ,18—. Then the above named ——,, in behalf of said 
corporation and said —-— ———, made oath that the above schedule and cer- 
tificate by them signed are true, according to the best of their information, 
knowledge and belief. : 
Before me, 


——, Justice of the Peace.- 


The certificate to the list may be as follows: 

We hereby certify that the above and foregoing is a correct list of the 
names and residences of all the creditors of —-— , the debtor named 
in the assignment above mentioned, and of the amount of their respective 
claims. ; 


Co., Assignors, 
By ——-— ——, Agent. 
—— —~-, Assignee. 


—-— ss. ———, 18—. Then the above named —-— , in behalf of said 
corporation, and said ——, made oath that the above list and certifi- 
cate by them signed are true, according to the best of their information: 
knowledge and belief. 


Before me, 3 ; : 
, Justice of the Peace. 


5. Dexsror TO @IvE INFoRMATION. The debtor shall at 
all times give information to the assignee of the names — 
and SRA of his esta oe and the amount and — 
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nature of their claims and of the condition of his estate, 
and shall do all such acts and furnish and discover all 
such evidence as he has in his power or knowledge to 
enable the assignee to recover the property, and to resist 
unfounded claims. — id. s. 5. 

6. Prnauty ror NecLEcT. If the debtor shall willfully 
and fraudulently give false information, or refuse or 
neglect to give true information, to the assignee, in rela- 
tion to his estate or the claims of his creditors, or to do 
any act or furnish or discover any evidence in his power 
or knowledge material to the just settlement of his estate, 
he shall be imprisoned not exceeding one year. — id. s. 6. 

7. Bonp atven. Hyery such assignee shall give to the 
judge of probate for said county a good and sufficient 
bond, with sureties, with a condition for the faithful per- 
formance and discharge of his duties,’ which bond shall 
be approved by the judge and filed in the probate office 
within five days after filing said schedule, unless the judge 
for good cause shall extend the time of filing the same, 
and it shall inure for the benefit of the debtor and all his 
creditors, and may be prosecuted in the manner provided 
for administration bonds. — id. s. 7. 


(1) The condition of this obligation is such, that if the said —-~— ———, who 
is assignee of ——— , by a deed of assignment, dated, etc., shall well 
and faithfully perform and discharge his duties as such assignee, then this 
obligation shall be void. 

The approval may be as follows: 

Approved this —— day of , 18—. 


, Judge of Probate. 


8. CEASING TO BE AssIGNEE. If such assignee shall 
fail to file such copy, schedule, and list of creditors in ten 
days, or such bond in five days, or within such further 
time as the judge may allow, he shall cease to be assignee ; 
and the judge shall have the same jurisdiction to require 
a new bond, and to remove any assignee, as is provided by 
law in the case of administrators. — id. s. 8. 

(1) See ante, p. 31, 8. 3, and p. 80, s. 10, 
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9. New asstgnep. Whenever a vacancy shall occur in 
the office of assignee, from any cause, the judge of pro- 
bate, on application of the debtor or any creditor, shall 
appoint’ another assignee, who, upon filing a bond as — 
aforesaid, shall have all the title, property, and interest 
in the estate, real and personal, assigned as aforesaid, not 
disposed of by any previous assignee, that he would have 
if the assignment had been originally made to him, and 
shall be admitted to prosecute or defend any action to 
which the previous assignee was a party. —id. s. 9. 


(1) The proceedings willin general conform to like proceedings in case 
of an administrator, guardian, or trustee, for which see those several titles. 


10. Norice of APPOINTMENT. The assignee shall forth- 
with give notice of his appointment as such, by publica- 
tion’ and by posting notices in the town where the debtor 
resided, and by such further notice to creditors residing 
out of the county, by mail or otherwise, as the judge may 
order, and for each week’s neglect to give either of said ~ 


notices he shall be charged by the judge in his account x 


the sum of five dollars. — id. s. 10. 
(1) See ante p. 92, s. 26, (a). 

11. Proor or pexsrs. Every creditor shall file in the 
probate office, within six months after said assignment, a 
distinct statement of the particulars of his claim against 
the debtor, himself, his agent, or attorney, substantially as 
follows :— 

“‘T do solemnly swear [or affirm] that, according to the 
best of my knowledge and belief, the above is a true 
statement of my claim against , and that I 
have not, on my books or elsewhere, any credit or any 
knowledge of any credit that should be allowed against 
my claim, except what is stated in the foregoing account. 
So help me God. — id. s. 11. 

12. Ossxctions to. All objections to any claim so 
presented shall be filed in the probate office, within seven 
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months after such assignment; shall specify the particular 
items objected to, with the grounds of objection, under 
oath of the debtor, assignee, or creditor objecting. — 
id. s. 12. 

13. Nortce or. The judge of probate shall order 
notice! to the creditors whose claims are objected to, and 
others interested, of the time and place appointed for a 
hearing thereon ; and the claimant paying the fees of the 
judge and register and the expense of such notice, the 
judge shall hear the parties and their evidence, and there- 
upon allow or disallow the same. —id. s. 13. 

(1) See ante, p. 28, s, 11. 

14. Ir nor yer pur. Claims not payable within six 
months after said assignment may be allowed at their 
present value. — id. s. 14. . 

15. CoLLaATERAL security. If any creditor holds col- 
lateral security for his debt of less value than such debt, 
the judge of probate shall estimate’ the value of oe 
security, and allow on the difference between such sum 
and his debt. —id. s. 15. 

“W) See ante, p. 132, s. 10. 


16. Runinquisument or. If the creditor, being dis- 
satisfied’ with such estimate, shall relinquish his interest 
in such security, and shall delay the same to the assignee, 
the property thus surrendered shall, under the direction 
of the judge, be sold and disposed of by the assignee, and 
the proceeds paid to the ereditor, and the difference be- 
tween the sum so paid and the amount of his claim shall 
be allowed. —id. s. 16. 

(1) Sed ante, p. 182, s. 11, 


17. Costs. Upon the decision of any claim in the 
probate court, the judge may allow the same costs to the 
prevailing party that are allowed in trials before justices 
of the peace, with the fees of the judge and register, if 


19 
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paid by him, and may issue execution therefor in the 
same manner as executions are issued in like cases by the 
supreme court, which execution shall be returnable within 
sixty days. —id. s. 17. 

18. Our or THE Assets. All costs recovered by the 
claimant shall be paid by the assignee out of the assets of 
the debtor, in every case where his claim is contested by 
the assignee, or by any creditor with the approval of the 
assignee. —id. 8. 18. 

19. Court TO REGULATE FEES. The fees of the judge 
and register of probate, and of the parties in all proceed- 
ings relating to the business of such insolvent debtors, 
may, on application, be established by the supreme 
court. —id. s. 19. 

20. REFERENCE OF DISPUTED CLAIMS. The creditor and 
assignee may submit a disputed claim! to referees, and 
their report, accepted by the judge, shall be final. —id. 
x. 20. 


(1) See ante, p. 137, ss. 16, 17, for general forms, the necessary changes being 
made. 4 


21. Account oF asstenEE. Within one year from the 
time of his appointment, and at such other times as the 
judge may direct, the assignee, upon due notice, shall 
settle with the judge of probate an account’ of his doings, 
and of the property in his hands, and the amount of his 
charges for services and disbursements as assignee, which, 
with the decree of the judge thereon, shall be filed in the 
office of the register of probate. —id. s, 21. 


(1) See ante, p. 104, s. 22, for general forms, the necessary changes being 
made. 


22. Disrrieution. Upon the settlement of the account 
of the assignee, the judge of probate may order the bal- 
ance of money in his hands, or such part thereof as he 
may deem proper, to be distributed among the creditors 
of the debtor, in proportion to their respective claims 
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allowed, in like manner’ as is provided in the settlement 
of the estates of deceased insolvents. — id. s. 22. 
(1) see ante, p. 139, ss. 20-23, 

23. AppHaL. Any person aggrieved by any decree, 
order, appointment, grant, denial, or decision of any 
judge of probate, which may conelude his interest and is 
not strictly interlocutory, may appeal therefrom to the 
supreme court, -giving notice of his appeal as in other’ 
appeals from the probate court. — id. s. 23. 

(1) See ante, p. 36, 8. 1, and post s. 25. 


* 24. Bonp ror costs. The person appealing shall, in 
such time as the court may order, give bond,’ with suffi- 
cient sureties, to prosecute his appeal with effect, and to 
pay all such costs as shall be awarded against him by the 
supreme court. —id. s. 24. 

(1) See ante, p. 38, s. 3. 

25. CLAIMING AN APPEAL. The appeal in cases of trials 
of claims objected to shall be claimed within twenty-four 
hours, and in other cases within sixty days, from the time 
of making such decision, and not after, and in writing, 
signed by the party appealing or his attorney, setting 
forth his interest therein and the reasons’ of his appeal. — 
id, s. 25. 


(1) See ante, p. 37, 8. 2. 


26. Tur sjupemEnt of the supreme court shall be cer- 
tified to the judge of probate for further proceedings in 
conformity therewith ; but the supreme court may make 
such order and issue such execution for costs as justice 
may require. — id. 8. 26. 

27. No review. There shall be no review of any 
judgment rendered on an appeal from the judge of pro- 
bate upon any claim of a creditor. —id. s. 27. 
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PRESENT VALUE OF LIFE ESTATES AND REVERSIONS. 


1. ELements oF uncERTaINTy. These are two. It is 
uncertain how long the life estate will continue. It is 
uncertain what the future income and interest will be. 
As to the first, there are life tables based upon observa- 
tions in this country and in Europe, from which the ayer- 
age of after life, at any given age, has been ascertained with 
considerable certainty. Several of these tables are brought 
together in table IL. of this chapter. It is to be observed 
that the later tables are more favorable to the expectation 
of lite, and very recently Mr. Humphrey in England has 
shown! that, as compared with Dr. Farr’s lite-table (which is 
No, 3 in our table), based on rates obtained from 1838 to 
1854, the average duration of life among males is 41.9 
against 39.9, a difference of two years; the average duration 
of life among femiales is 45.3 instead of 41.9, a gain of nearly 
three and one-half years, and that the larger proportion 
of the gain is lived at useful ages, and not at childhood or 
oldage. Life-tables have been received in evidence upon 
questions of present values of life estates, but im connec- 
tion with evidence of the health and constitutional vigor 
of the individual in question. The tables show the aver- 
age for persons living at a particular age, as derived from 


the observations on which they are based. As to the 


other uncertainty, that of future income and rates of in- 
terest, some assumption must be made, with such light as 
we tor e. With these preliminaries, we give two rules for 
determining present values, whether of curtesy and dower 
or reversions, : 


(1) Popular Science Monthly, May 1884, p. 33. 
(2) Schell v. Plumb, 55 N. Y. 592, 599; Unger v. Leiter, 23 Ohio St. R. —, —}; 
_39 Wis. 228, 


2. By actuary’s TABLE. Against the age of the life- 
tenant, find the present value of an annuity of one dollar 
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at six per cent compound interest, and multiply it bv 
the interest for one year at six per cent upon one-third of 
the present value of the land, if dower, and of the whole, 
if curtesy. This will give the present value of the life 
estate by the first rule. For example, if a widow of 
36 years of age is entitled to dower in land worth $3,000, 
one-third of which is $1,000, what is the present value of 
her estate, and what the present value of the reversion? 
We have by table II. and multiplying by the interest on 
one thousand dollars for one year, $12.568 x 60=#754.08 
for the present value of the dower. And this deducted 
from $1,000 leaves $245.92 for the present value of the 
reversion. 

3. For «a time certain. Divide the present market 
value of the one-third, if dower, or of the whole if 
curtesy, by the amount of one dollar at fire per cent com- 
pound interest, for the number of years which the tenant 
for life will live. This will give the present value of 
the reversion, which subtracted will give the present 
value of the life estate. Take the same example as 
before, and assume that the widow will live out her 
expectation of 30 years, upon No. 2 in our life-table. 
The amount of one dollar in 30 years, at five per cent 
compound interest (Table TIT), is $4.321942. We then 
have 7-49) 075=$231.37 forthe present value of the rever- 
sion; and this deducted from $1,000 leaves $768.63 for the 
present value of the life estate. But if, under the circum- 
stances, the widow should be expected to live 40 years, 
instead of 30, divide the $1,000 in the case supposed, 
by the amount of one dollar in forty years at the same 
rate of interest. If on the other hand she cannot reason- 
ably be expected to live more than five, ten or twenty 
years, instead of thirty, determine her expectation, and act 
accordingly. In short, using the life-tables as evidence, in 
connection with all the known facts, find as a matter of 
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fact how many years she should be expected to live, and 
act upon that finding. She may die to-morrow, she may 
live many years, but what, under all the circumstances, 
should be expected ? 


(1) The higher the rate of interest by which you discount, the smaller the 
present value of what you discount. 


4. SoME OBSERVATIONS UPON THE FOREGOING RULES. 
The first rule involves some practical errors which, to 
some extent, neutralize each other, but is, upon the whole, 
less favorable to the life tenant than the other. 


(a) It discounts at siz per cent compound interest, which is a higher rate 
than safe investments. On the other hand, it calls the income six per cent, 
which is more than farms in this state afford, over insurance, repairs and 
taxes. 

(b) It in effect saidots the expectation of life, as shown by the life tables, to 
the prejudice of the tenant for life. By such rule, discounting at six per cent 
compound interest, the present value of the life estate of a widow thirty-six 
years old, in land worth $3,000 (one-third of which is $1,000) is $754.08, and 
the present value of the reversion is $245.92. Her expectation of life by the 
same table is 30.15 years. But $245.92 at six per cent compound interest- 
is, in 30 years, $1,412.45, instead of $1,000, the sum called for. The rever, 
sioner is only entitled to the $1,000, when she is done withit. Instead of that 
he gets $1,412.45 if she lives out her expectation, investing at the same rate of 
interest that sheisassumedtoinvestin. Itis said that figures will not lie, but 
the actuary’s table gives a strange result, when compared with the expecta- 
tion of life, by the same table. ? 

(c) The actuary’s table is safe for insurance companies. But if a company 
will insure at the same premium all persons of the same age (if it insures 
them at all), it refuses any one who cannot pass the medical examination, 
and the long lives more than cover the short ones. Yet the average includes 
all persons at the given age, whatever their health and bodily vigor, or the 
want of it. It is much more probable than otherwise, that a person in good 
health will exceed her expectation, as shown by the table, whereas she is 
dealt with on a basis Jess favorable to her than her expectation. 

(d) Since there may bea great variety of circumstances, each case should be 
dealt with by itself. It is manifestly unjust to bring a person in perfect 
health and constitution, and an ancestry favorable to long life, to the same 
leyel with one far gone with consumption or Bright’s disease, and whose 
father and*mother, brothers and sisters, all died young, Said Mr. Wright» 
the actuary who furnished me with tables, ‘‘I1 should want to call in the 
doctor, in order to estimate dower in any particular case.” Mr. Blancey, in 
his treatise on life annuities, says that ‘‘in respect to the price or real value 
of life annuities, they are seldom determined by any stated rule.” And in 
the reported cases in court, before referred to, the whole question of present 
value was left to the jury or triers as a question of fact, upon all the evidence; 
and the second rule, as it should, so treats it, 


5. Homusteap. The right of homestead is unlike that 
of dower in this, that it is not assignable, but on the 
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other hand there may be, and usually is, more than one 
expectation. As between the owner or owners of this 
right and the reversion, the following suppositions may 
be made: 

1. A widow with no minor children. The value of 
her right may be ascertained as in case of dower, but at 
a rate of interest more favorable to the reversioner, since 
she can only occupy, and not assign to another to oceupy. 

2. A widow and one or more minor children, and her 
expectation of life being greater than the period between 
the age of the youngest child and twenty-one. Estimate 
still, as if it were dower, but at a rate of interest more 
favorable to the homestead than in the first case supposed, 
since the reversion until twenty-one is subject to two or 
more lives instead of one. 

3. A minor child and no widow. Ascertain the value 
of the homestead by Mr. Wright’s table (Table IV.), but 
at a rate of interest favorable to the reversioner. For ex- 
ample, under this head suppose a child ten years of age. 
Tf the net yearly value of the homestead over taxes, insur- 
ance, and ordinary repairs, is thirty dollars, the child’s 
interest is the present value of an annuity of one dollar 
by Mr. Wright’s table, multiplied by thirty; in other 
words it is $7.66 x 30 = $229.80. 

4, Two or more minor children and no widow. Pro- 
eeed as in the last case for the longest expectation (which 
usually would be that of the widow), at a rate of interest 

more favorable to the homestead, since the reversion is 
subject to two or morelives. For example: Suppose that 
in addition to the child of ten, there is another somewhat 
older'or younger. It might be just to discount the annual 
value (in the case supposed, thirty dollars a year), at five 
per cent compound interest. This will give by Mr. 
Wright’s table $8.062 «x 30 — $241.86 for the present 
value of the homestead right. This of course is only an 
approximation. 
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And the homestead right having been purchased at a 
price ascertained or agreed upon in some way, how is the 
money to be apportioned between the widow and minor 
children, or between the minor children, there beg no 
widow! The following supposition may be made: 

1. A widow and one or more minor children, and six 
per cent as the net annual value of the homestead. They 


are joint tenants during their joint occupation. What-- 


ever does not belong to the children is the mother’s. 
Suppose children of the age of ten and eighteen years. 
The interest of each is one-third for three years (when that 
of the oldest child ceases), and then one-half to the mother 
and youngest child each, until that child is twenty-one. 
The interest of the child of eighteen, by the. table, dis- 
counting at five per cent compound interest, is $2.686 x 10 


(one-third of thirty) = $26.86. What is the interest of 


the youngest child? But for the child of eighteen, it 
would be one-half of the income until twenty-one. It is 
one-half of that, less one-half the interest of the child of eighteen, 
for that is a charge as much upon the mother’s half as 
upon the youngest child’s. We then have by the table 
(discounting at five per cent compound interest), 
$8.062 X15 (= 120.93) — 28588, — $107.50 for the present 
value of the youngest child’s interest in the homestead. 
In like manner, the respective interests of the mother 
and three or more minor children may be ascertained. Ifa 
widow and three children, multiply the present value of 
one dollar as shown by Table IV., at the assumed rate of 
interest for the age of the oldest entitled, by one one-fourth 
of the net present income (which in the case supposed is 
thirty dollars). The interest of the next oldest will be the 
present value of one dollar a year for the age of such nezt 
oldest, multiplied by one-third of the income, deducting trom 
the product one-third of the interest of the oldest child. 
And the interest of the youngest will be the present value 


i 
q 
, 
| 
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of one dollar, at the rate assumed for the age of the 
youngest, multiplied by one-half of the net yearly income, 
deducting from the product one-half the interest of the 
other two older children. By a similar process the suc- 
cessive interests (beginning with the oldest) of any number 
of children may be obtained, when there is a widow and 
minor children. 

If there are minor children and no, widow (the present 
yalue of the whole right being first ascertained), begin 
with the oldest child, and drop the shares ofthe oldest 
children successively as they arrive at the age of twenty- 
one. If there are five children of different ages, the net 
yearly income (say thirty dollars, or less, as the case may 
be), will be divided, first between jive, and then between 
four, and then between three, and then between two, and’ 
then all to the youngest, by beginning with the oldest and. 
proceeding as when there is a widow and minor children. 


LIFE AND ANNUITY TABLES. 


TABLE I. 
EXPECTATION OF LIFE, OR AVERAGE AFTER LIFETIME AT EACH 
AGE. 


No. 1, the Carlisle Tables. No, 2, Mass. Combined Experience. No.3, New 
York Assured Life, being Dr. Farr’s No. 3, Males. No, 4, American Table. 


7 =r aan 
Age, | No.1. | No.2.| No.3.| No.4. ||Age.| No.1.) | No.2. | No. 3..| No. 4. 
0 38:72 -| 50 21,11 20.9 20.91 
1 44,68 Bl | ° 20.39 20.2 20.20 
2 47.55 52 19.68 19.5 19,49 
3 49.82 53 18.97 18.8 18.79 
4 50.76 i 54 18.28 18.1 18.09 
5 51,25 55 | (17.58 17.4 17.40 
6 51.17 | 56 16.89 16.7 16.72 
vi 50.80 57 16.21 16.1 16.05 
8 50.24 | 58 | 15,55 15.4 15.39 
9 49.57 | 59 14.92 14.7 14.74 
10 48.52 | 48.36 | 48.7 60 14.34 14.1 14.09 
1 48.04 | 47.68 | 48.1 61 13.82 13.5 13.47 
12 47.27 | 47.01 | 47.4 62 13.31 12.9 12.86 
13 46.51 | 46.33 | 46.8 63 12.81 12.3 12.26 
14 45,75 | 45.64 | 46.9 |) 64 12.30 ey 11.68 
15 45.00 | 44.96 | 455 || 65 11.79 111 11.16 
16 44.97 | 44.27 | 44.9 | 66 11.27 10.5 10.54 
17 43.57. | 43.58 | 44.2 | 67 10.75 9. 10.0 10.00 
18 42.87 | 42.88 | 43.5 68 10.23 I 9.5 9.48 
WwW 42.17 | 42.19 | 42.9 69 9.70 : 9.0 8.98 
20 41.46 | 41.49 | 42.2 42,20 70 9.18 8. 8.5 8.48 
21 40.75 | 40.79 | 41.5 |* 41.53 il 8.65 : 8.0 8.00 
22 40.04 | 40,09 | 40.9 40.85 || 72 8.16 i 7.6 7.54 
23 39.31 | 39.39 | 40,2 40.17 2B 7.72 7.26 il 7.10 
24 38.59 | 38.68 | 395 3949 || 74 7.33 6.86 6.7 6.68 
25 37.86 7.98 | 38.8 38.81 75 7.01 6.48 6.3 6.28 
26 87.14 | 37.27 | 38.1 38.11 16 6.69 6.11 5.9 
27 36.41 | 36.56 | 37.4 37.43 ra 6.40 5.76 5D 
28 35.69 | 35.86 | 36.7 36.73. || 78 6.12 5.42 5.1 
29 35.00 | 35.15 | 36.0 36.03 7 5.30 5.09 4.8 
30 34.34 | 34.43 | 35.3 35.38 || 80 | - 5.51 4.78 4.4 
31 33.68 | 33.72 | 34.6 34.62 || St 5.21 4.48] 4.1 
32 33.03 | 33.01 | 33.9 33.92 || 82 4.93 4.18 3.7 
BB 32.36 | 32.1 33.2 33.21 || 83 4.65 3.90 3.4 
34 31.68 | 31.58 | 32.5 32.50 ||. Sd 4,39 3.63 3.1 
35 81.00 | 30.87 | 318 81.78 || 85 412 3.36 2.8 
36 30.32 | 30.15 | 311 31.07 || 86 3.90 2.5 
37 9.64 | 29.44 | 30.4 30.35. || 87 8.71 2.2 
38 96 | 28.72 | 29.6 29.62 || 88 3.59 1.9 
39 23 | 28.00 | 28.9 28.90 || 89 3.47 1.7 
40 27.61 | 27.28 | 28.2 28.18 || 90 3.28 1.4 
41 26.97 | 26.56 | 27.5 27.45 || 91 3.26 ee 
2 26.34 | 25.84 | 26.7 26.72 || 9 3.87 | 1.0 
43 25.71 | 25.12 | 26.0 25.99 || 93 348 | 0.8 
44 25.09 | 24.40 | 25.3 25.27 || 94 3.53 0.6 
45 24.46 | 23.69 | 24.5 24.54 || 95 3.53 0.5 
46 93.82 | 22.97 | 23.8 23.80 |} 96 3.46 
47 98.17 | 22.97 | 28-1 23.08 || 97 3.28 
48 22.51 | 21.56 | 22.4 9236 || 98 3.07 
49 21.81 | 20.87 | 21.6 21.63 || 99 217 
\) 100 2.28 


ACTUARY’S DISCOUNT TABLE. 


TABLE Il. 


ACTUARY’S DISCOUNT TABLE, 


Showing the present value of an annuity of one dollar, payable at the end 
of the year terminating at death, computed upon the Mass. Combined Expe- 
rience Life Tables, and discounting at five and six per cent compound inter- 
est, from ten years to ninety-nine, inclusive. : 


g | Discounting at | Discounting at g | Discounting at | Discounting at 
Sp five per cent six per cent tb five per cent six per cent 
< compound. compound. <4 compound. compound. 
10 316.556 14.347 55 310.077 39.295 
11 16.502 14.311 56 9.816 9.071 
2 16.445 14.274 || 57 9.550 8.843 
13 16.386 14.234 58 . 8,611 
14 16,324 14.192 59 i 8.375 
15 16.259 14.148 ‘| 60 5 « 8.135 
16 16.192 14.102 61 . 7.893 
17 12 14.054 62 ¥ 7.649 
18 i 63 9 : 7.403 
19 5.97 i 64 ; 7.156 
20 . R 65 6.908 
oT i 83 66 ‘ 6.660 
22 are? F 67 5. 6.413 
23 2 : 68 i . 6.166 
24 69 5.25 5.921 
25 442 7 5. 5.678 
26 ia 13.502 71 : ’ 5.437 
27 236 13.426 72 i 5.198 
28 12 13.347 i i 4.962 
29 . 3.26: 74 ‘ 4.729 
30 896 2 75 |. 4.499 
31 ‘ 08 76 X 4273 
32 x ae 7 216 : 4.050 
33 515 2. re) 3.832 
34 yi 2.788 7 3.618 
35 2 6 80 3.408 
36 : 2. 81 b 3.208 
37 933 B 82 if 3.002 
38 5 Be 8 . 2.802 
39 i . 84 R 2.604 
40 p 8 R - 2.407 
4L 3.252 y 86 A 2.210 
42 3. -76 7 «06: 2.013 
43 a 5 8&8 a 1.816 
44 3 ra his 89 5 1,620 
45 2.456 2 90 3 1.428 
46 oD) 91 p 1,238. 
iT 2 Bee 92 072 1.054 
48 78 i 93 878 
49 if . SAE 94 715 
50 «326 34g 95 E 568 
51 3 96 5 450 
52 : B 97 ka 358 
53 9-78 98 . +235, 
54 10.336 . 99 h 0.000 
ee ee ee 


COMPOUND INTEREST TABLE. 285 


TABLE ITT. 


Showing the amount of $1 at compound interest for any number of years 
from one to fifty. 


Yrs. 4 per cent. 5 per cent. 6 per cent. 44 per cent. 


1 $1.040000 $1.050000 $1.060000 $1.045000 
2 1.181600 1.125000 1123600 1,092025 
3 1.124864 1.167625 ates 1,141166 
4 1.169858 1.215506 1.262476 1.192519 
5 1.216652 1.276281 12338225 1.246182 
& 1.265319 1.340095 1, 418519 é 
ri 1,315931 1.407100 1.503630 
8 1,368569 1.477455 1.593848 
9 1.423311 1.551328 1.689478 
10~ 1.480284 1.628894 1.790847 
1 1.539454 1.710339 “1.898299 
12 1.601032 ark: 2.012196 
13 1.665073 2.132928 
14 1, 731676 03 2.260903 
15 1.800943 ° 2, “078928 ~ 2.396598 
16 1.872981 2, 182874 ¢ 0851 
Pat 1.947900 ‘ 2.292018 2.692772 2 
18 2.025816 2. 00819 2.854339 2. "208479 
19 2.106849 3.025599 2.307860 
20 2.191123 3. 207 135 p 
21 2.278768 
22 P “369918 Z 
23 2.464715 3: 819749 
24 2.563304 4.048934 
25 2.665836 4.291870 3.005434 
26 2.772469 4.549382 ~ 3.140679 
27 2.883363 3 733456 4.822345 3. ret 
28 2.998703 3.920129 5.111686 i 
29 3 118651 4.116135 5.418387 
30 3.243397 4.321942 ~ 5.743401 
31 3.373133 4.538039 6.088100 
32 3.508058 4.764941 6.453836 4.089981 
33 3.648381 5.003188 6. 840589 4.274030 
34 3.794316 5.253347 7.251025 4.666362 
35 3.946088 5.516015 7.686086 4.667348 
36 4.103932 5.791810 8. 147 252 4.877378 
37 4.268089 6.081406 5.096860 
38 4.438813 6.385477 5.326219 
39 4.616365 6.704751 5.565899 
40 4,801020 7.039988 4 5.816365 
41 4.993061 7.391988 10. 902861 4 6.078101 
42 5.192784 7.761588 . 11.557083 6.351615 
43 4.400495 3.149667 12.250455 6.637438 
44 5.616515 8.557150 12.985482 6.936123 
45 5.841176 8.985008 13.764611 7.248248 
46, 6.074823 9.434258 14,590487 7.574420 
7 6.317816 9.905971 15.465917 7.915268 
48 6.570528 10.401270 16.393872 8.271456 
49 6.833349 10,921333 17.877504 8.643671 
50 \ 7.106683 11.467400 18.420154 9.082636 


HOMESTEAD ‘TABLE, haba, 


TABLE Iv. 


_ HOMESTEAD TABLE, ; « 


Showing the present value of an annuity of one dollar payable at the ay 
of the year, terminating at death and at twenty-one. Computed on the Car- 
Tisle Table, by Elizur Hie let HOnOREYS Boston, Mass., for this: work. 


Discounting at Discounting at ’ Discounting at | Discounting at be 


§ | five per cent six per cent & | five per cent six per cent © 
< compound, compound, < compound, compound. 
0) $8.669 37.990 1 $7.503 
1 9,756 9.010 12 6.915 
2 10.144 9.388 | 18 6,297 
3 10.391, 9.643 14 i 
4 10.340 9.624 15 4. 
5 10.178 9.503 16 4,243 4. 
6 9.880 257 17 3.486 3. 
7 9.505 8.934 18 2.686 
8 9.072 8.553 19 1.840 Ne 
9 8.588 8.127 5 20 0.946 
10 8.062 7.660 pAt 0.000 


WIDOW’S DOWER INTEREST TABLE. 287 


TABLE V. 


Showing the value of a widow’s dower in an estate worth $100, at every 
age, from 15 to 95 inclusive, calculating the interest at five and at six per 


cent, according to Dr. Wigglesworth’s Table of Mortality, * 
Age. | 5 per ct. | 6 per ct. || Age. | 5 per ct, | 6 per ot. || Age. | 5 per ct. | @ per ct. 

15 23.39 24.71 42 20.75 22.40 69 11.83 
16 23.29 |, 24.63 43 20,64 23.30 70 11.41 
17 23.21 24.56 44 20.52 22.21 71 10.98 
18 23.14 24.49 45 20.40 22.10 72 10,55 
19 23.06 _ 24.42 46 20.16 21.88 73 10.11 
20 22.99 24.36 47 19.92 21,65 74 9.68 
21, 22.92 24.30 48 19.67 21.41 75 9.25 
oe 22.84 24.23 49 19,42 QT 76 8.81 
23 22.76 24.16 50 19.15 20.91 rus 8.36 
24 22.69 24,10 51 18,87 20.63 78 7.93 
25 22.62 24.05 52 18,58 20.35 vi) TAl 
26 22.54 23.97 53 18,28 20.05 80 711 
27 22.43 23.88 54 17,96 19,74 81 6.69 
28 22:33 23.78 55 17.64 19.42 82 6.29 
29 22.22 23.69 56 17.29 19.08 83 5.95 
30 22.12 23.59 iT 16.94 18.72 84 5.70 
31 22.01 23.50 58 16,57 18.34 85 5.63 
32 21.91 23.42 59 16.18 17.94 86 5.18 
33 21.82 23.2 60 1.77 17.53 87 4.78 
34 21.72 23,25, 61 15,84 17.08 88 4.49 
35 21.63 23.17 62 14.89 16,61 89 4.36 
36 21.50 23.06 63 14.42 16.12 90 4.68 

7 21.38 22.94 64 13.93 15.59 91 4.14 
38 21.25 22.83 65 - 13.40 15.03 92 3.50 
39 21.12 22.72 66 13.02 14.63 93 2.86 
40 21.00 22.61 67 12.63 14.22 94 2.25 
41 20.88 22.51 68 12.23 18.80. 95 1.73 

| 


EXAMPLE. —If it be desired to know the present value ot « widow’s dower 
in an estate worth $3,000.00, whose age is 50, look at that age in the column of 
age, and you have at 6 per cent, 20.91, which is the value on every $100 of the 
estate. This sum multiplied by 30,the number of hundreds in 3000, giyes 
627.30, the present value of her dower, 
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EXPLANATION. 289 


Furtuer Expranations. Find the day of the month, 
and in a line with it under the Dominical or Sunday let- 
ter for the year you have the day of the week. In 
a leap year the Dominical letter for January and February 
instead of being one of those directly under the figures in 
the century column, will be found to the right of those, 
under the open space. 

Exampies. What day of the week was the battle of 
New Orleans, January 8, 1815? Continued subtractions 
from the present time prove that 1815 was not a leap- 
year. In the “Odd Years,” at the left, the year 15, car- 
ried forward under 1800, gives A as the Dominical letter ; 
and January 8, carried forward under A, gives Sunday as 
the day of the week. What day of the week was the 
battle of Bull Run, July 21,1861. It was not a leap- 
year. In the odd years at the right, the year 61, traced 
under 1800, gives F as the Dominical letter; and July 
21, brought under F, gives Sunday as the day of the 
week, In each instance the attacking party was defeated. 
What day of the month was the third Tuesday of Febru- 
ary, 1884? Itisaleap-year. The year 84, carried not 
under 1800, but under the open space to the right of it, 
gives F as the Dominical letter for February ; and Tues- 
day under F, traced back gives February 5, 12, 19, 26; 
and the third Tuesday was the 19th. What day of: the 
month will be the second Tuesday of January, 1885? It 
will not be a leap-year. Inthe odd years, at the right, the 
year 85, traced under 1800, gives D as the Dominical let-: 
ter, and Tuesday under that letter appears January 6, 13, 
20, 27, and the second Tuesday will be the 13th. 

This) Almanac covering from the year 1600 to the year 
2300, is taken from the Probate Directory by Horace 
Chase, (1854,) to which we have added illustrations. 

Table V. on page 287, also taken from Judge Chase’s 
work, although based upon older and more imperfect life 


20 


open to ies objections to those stated under section oa fe 
_ page 278, is inserted at the suggestion or request of an ex- “a 
Pproniate judge of experience, and also. for its eh 
interest. i ae i f 


ALPHABETICAL INDEX. 


ABANDONMENT, of children, 179, 182, 
of homestead, 191-2, (b), (d), (e). 
of wife, 172, 177, ss. 2, 15, 
ABATEMENT, not by death, 122-124, 
ABSENCE, of executor, 120, (¢). 
of judge, 9, ss. 17, 18, p. 18, 8. 10. 
of register, 19, ss. i, 15. 
ABSENTE. » decease of, 240, s. 8. 
porate of, 6 » 8. 2, (b), p. 18, (1), 240. 


mE heard of for one year, 87-90. 
not eee of for seven years, 87, 
20, (a). 
ABSENT petstionee, 214, 8. 6, p. 218, 8. 23. 
ACCEPTANCE of notice, 26, (a). 
of aa athe in partition, 216, s. 14, 


(1) 
of resignation of trustee, 258, s. 
4 and notes. 
eat le oe mistake, 40, ss. 7-9 and 


AGCOUNT ‘OF SALES by adminisira- 
; tor, 93, 8. 7 

by euardian, 232, (dl). 

by trustee, 263, (a). 
i eg administration, 104, ss. 


of guardianship, 228, s. 7 and 
notes, 242, s. 13. 
of ECR OESe , 258, (3). 
ACTIONS PENDING at decease, 123, 
8. 16, p. 42, 8. 29. 
ACTUARY’S discount table, 283-4. 
a Ms Fae COUNTY qneee: 8, ss. 10, 
LP 123, ss. 17, 18. 
apsounyh ENT, by judge 9, ss. 15-17, 


Dy register, 9, S. 17, p. 18,8. 10, 
AD LITEM, GUARDIAN, Ve ito ar 


)» 
ADMINISTRATION, jurisdiction tor, 


6, ss. 2, 6, 7. 
ADMINISTRATION, AND TO WHOM 
GRANTED, 78-4. 
absentee not head of for one 
ear, 87-90. 
administrator defined, 78, s, 1. 
pure memety .of, 78, 8. 2. p. 86, 


auties of, 81, s. 12, p, 90 (e), 8. 


de bonis non, 79, s. 7. 
petitions for appointment, 83- 


91. 
priorities for, 78, 79. . 
special administrator, 87-91, 
yacancy in office, 79, s. 7. 


ADMINISTRATION, Evrc.— continued. 
sppents from special grant of, 90, 


appointment. 78, 8s. 2, pp. 87-91. 
Beng ore form of, ‘81, 8. 12, p. 86, 
dS: 18s 
by residuary legatee, 82, s. 13, 
p. 87 (a). 
cautions against, 82, s. 18, (1). 
ayes upon, 81, 8. 12, (2), (&), 


). 
when waived by will 82, (b), 
¢). 
Kertidgete of appointment, 93, s. 
8. 


creditor, administration to, 78, s. 
2, p. 85, note 6. 

death, presumption of, 165, (d). 

de! ae ¥ non ae ae 79, 8. 
7, p. 84, 8. 

declining administration, 79, s. 6. 

devisee, administration to 78,8. 
2, p. 85, note 5. 

embezzlement, 92, s. 27, p, 114-118. 

executor—see administrator. 

executor in his own wrong, 92, s. 
27. 


executor of executor, 80, 8. 8, 
incapacity to administer, 78, s. 3, 


lapse of time no bar, 79, s. 7, (1). 

letters of administration, forms 
of, 86, $.17, p. 91, (b). 

marriage of executrix, 80, s. 9, 

married women, 80, Ss. 9, 8. 9, (1). 

minor coming of age, 79, s. 4. 

next of kin, how reckoned, 78, 8s. 


» (D). 
selection between, 78, s. 2, (¢). 
non-resident, exclusion of, 79, 8.5. 
notice of appointment, 92, s. 26, 
S, 26, (2). 
presumption of death, 165, (qd). 
priority in administr: ation, 78 (a), 
b 


(b). 
refusing to inventory, effect of, 
80, s. 10, (1). 
resi ning trust, 80, s. 11, 1 Q 
residuary bond, p. §2, 8. 13, p. 33, 
(a), (d), (€). 
cautions against, 82, (1). 
estoppel by giv ing, 8 83, (b) 
revoking administration, 80, s, 10 
and notes. 
special administrator, 87-93. 
after absence of one year, 87, 
88. 19, 20. 


ADMINISTRATION, 


ADMINISTRATOR, SPECIAL —con. 
at common law, 90, (1). 
no appeal trom, 91, s. 25. 
sa instructions to, 90, s. 


testator waiving bond, 82,(b), (c). 
rage when estopped, 83, 8s. 13, 
(bd) 


wrongful intermeddling, 92, s. (27) 
ADMINISTRATION. expenses, 138, s, 
18, p. 140, 8, 25. 
ADMINISTRATOR, of partner, 109-114. 
ADMINISTRATOR, de bonis non, 32, 8 
5, (a), p. 79, S. 7, p. 84, s. 15. 
of guardian, 228, s. 7, (a). 
of ward, 226, s. 4; (c). 
ADMINISTRATOR’S suit, 118. 
ADMINISTRATOR’S' account, 104-109, 
136, ss. 16,17. 
admissions, 126, s. 24, (a). 
appeal, 36-43, 144, s. 3; 8. 3, (a), 146, 


bond, 81, s. 12, p. 86, s. 18, p. 166, (f). 
claims upon deceased, 136, ss, 16, 


‘debtelnaee 100, 5. 12 and notes. 
license to convey, 150, 264, s. 10 
and notes. 
ADMISSIONS, of administrator, 126, 
8. 24, (a). 
of guardian, 226, s. 4. (a). 
of ward, 226, 8. 4, (a ). 
ADOPTION of children, 178-182, ss. 19- 


25, 
ADVANCEMENT, 51, s. 12, pp. 166-168, 
in partition, 213, (a). 
ADVERTISEMENT, for sale, 98,8. 6, p. 
155, s. 11 and notes. 
AFTER-ACQUIRED estate, 47, 8. 3. 
cae children, 51, ss. 11, 12, p. 
57, (d). 
AFFIDAVIT of notice, 26, ss. 9, 10. 
AGENTS, in assignment of dower, etc., 
195, ss. 10, 12, p. 198, (b). 
in ahs snailel 214, ss. 7, 8, p. 218, 8 


robate of will, 74, s. 15. 
ENT, to dismiss appeal 38, (d) 
Be 


in 
AGREE 
to convey, license upon, 159 
16 and notes, 
ALIEN—see Absentee. 
ALLOWANCE, to widow, 
183-184. 
ALLOWANCES, to administrator, 106, 
(a), (e), (f). 
to guardian, 230, (g), (hh), 250, (ce). 
to trustee, 258, (3) 
ALMANAC, Secistaat 288, 289. 
AMENDMENT of ‘appeals, 143, (b), 144, 
(@), 150, s. 17. 
ANNUAL income, 235, 8.38, s. 8, (ce), Dp: 
229, (f). 
ANNUAL meeting, defined, 2, s. 7. 
ANNUAL rests in accounting, 229, (f). 
ANNUITY table, 283-4. 
ANNUITIES, valuation of, 276-281. 
APPEAL, etfect of, 6, (a), 8, (2), 42, 8. 12. 
in what county claimed, 8, s. 12. 
APPEAL BY ADMINISTRATOR, 36, s. 
1, (b), pp. 42, 48, ss. 18, 16, p. 144, 


Ss. 3, (a). 
APPEAL BY GUARDIAN, 36-7, (b), 45, 
(a), 226, Ss. 4, p. 226, (¢). 


102, Ss» 17, 


APPEALS. 


APPEAL BY WARD, 228, (1), (a). 
of ward dismissed by guardian, 
aes (¢). 
y next friend, 182, s. 25, (1). 
APPEALS ROM COMMISSIONERS, 
administrator's appeal, 144, s. 3. 
costs to or against, 146, s, 8. 
form of Bppeal, 144, s. 3, (a). 
amendment of declaration, 143, 
(b), 144, (e), 150, s. 17. 
auditor’s report in, 146, s. 6, (1). 
award and costs, 148, s. 13. 
bill in equity against heirs, etc., 
125, s. 22, p. 150, s. 16, (1). 


beat upon appeal, form of, 145, 


to judge of probate, claim 
upon, 144,s. 1, (e). 
claims not presented, barred, 149, 
s. 16, 
complaint for costs, 146, s: 8, (a). 
for neglect to enter appeal, 
146, s. 8, (a), 
costs, allowance of, on appeal, 
146-148, ss. 8, 10, 12, 13. 
complaint for. 146, s. 8, (a). 
distress for, 149, s. 13, (a). 
creditor’s appeal, 143-147. 
against another creditor, 145, 
(a), 147, s. 9. 
for rejection of claims, 143-4, 
(ce), (d), (e). 
declaration by creditor, 143-150, 
ss. 1, 5, 6, 17, 8. 1, (b). 
devisees, suits agninst, 149, 8. 14. 
distress, warrant of, 148-9, s. 13, 
s. 13, (a). 
entry of appeal, 144, 146, ss. 2, 7. 
neaareee concealment, 150, 8, 16, 
(1) 
are appeal by, 144, 145, s. 4, s. 4, 
a) 


heirs, suits against, 149, s. 14. 

indorser and indorsee, 144, 8.1, (e) 

judgment certified, 147, s 

legatees, suits against, 149, (1). 

ee of thirty days, 143, s. 

78. 1 (8). 

limitation of one year, 149, s. 15, 

neglect to enter appeal, 146, s. 7. 

notice of appeal, 144, 8. 2. 

notice of reference, 147, 148 (a), (b), 
(ce). 

reference ot appeal, 147, 148, ss. 
12, 18, and notes. 

review disallowed, 147, s. 11. 

staying ap bela 145, s. 4, (C). 

surety, suits against, 149, 8. 15. 

, warts for distress, 148, 8. 13. 5. 


3 ( 
APPRALS PROM JUDGES OF PRO- 
BATE, 36-47. 
accident and mistake, 40, 41, ss. 
7-9, and notes. 
account of administration, 36, (b), 


rs 


administrator's appeal, 
2, te ss. 13, 16, p. 144, s. he pl 
8.3. 

a reement to dismiss, 38, (d). 
owance to widow, 38, (b). 

ee Te appeal, 38, (a). 


APPEALS FROM JUDGES. 


APPEALS FROM JUDGES — continued. 
appeal, who may have, 36-38. 
see ements of causes, 37, (qd), 


(3). 
bond for costs, 38, 41, ss. 3, 10. 
filing in probate office, 38, (c). 
forms of appeal, 42-46, 
publication of notice, 38, s. 4. 
to supreme court, 36, s. 1. 
within sixty days, 37, s. 2. 
within two years, 40, 41. 
complaint for not prosecuting, 
39, 's, 6 and notes. 
copies to be filed, 38, (c). 
costs upon, 38, 39, 41, ss. 3, 5, 10. 
ereditor of deceased, 36, s. 1, p. 
37, (D).(€). 
of administrator, 36, s. 1, (a). 
of heir, 36, s, 1, (b), p. 45, s. 19. 
of ward, 37, »b). 
decree is of last day, 37, s. 2, (1). 
decree is not vacated, 42, s. 12. 
eae not appealable from, 
38, (b). 
embezzlement, complaint, 37, (c). 
executor—see administrator, 
for suit on probate bond, 37, (b). 
fraudulent decree, 40, (b). 
forgettulness of party, 41, (1). 
grantee of land, 36, (b). 
ardian. 36-7, (b), 45, (a). 
ek appeals relating to, 3t-7, 
(b), 43-45. ‘ 
injustice how determined, 41, (2). 
interlocutory order, 36, s. 1. 
jury trial, 41, s. 11. 
license to sell, 37, s. 1,(b). 
limitation of time, 37, s. 2, 40, s. 7. 
married women, 36, s. 1, p.43, 8.15. 
mistake of law, 41, s. 9, (1) 
negligence of agents, 41, s, 9, (1). 
negligence of parties, 41, s. 9, (1). 
notice of appeal, 38, s. 4 and 
notes. 
of petition to appeal, 41,'s. (8). 
probate bond appeal, 37, (b). 
petition for an appeal, 40, 41, ss. 
7, 8, 9, and notes. 
probate of will appeal from, 36, 
(b), p. 42, 8. 14. 
from disallowance of, 42, s, 13. 
reasons for appeal assigned, p. 
87, (d), and s. 2, (3). < 
bi a cs notice insufficient, 
37, (e). 
referee’s report, 37, 8.1, (c). 
reversioner appeal, 37, 8.1, (b). 
security for costs, 38, s. 3, p. 41, 
s. 10. 
sixty days limitation, 37, s. 2. 
surety xppeals, 37,8. 1, (b). 
two years limitation, 40, s. 7, s. 
7, (bd). 
trustee appeal, 45, (a), s, 18. 
ward appealing, 37, s. 1, (b). 
will—see will, probate of. 
APPEARANCE, when a waiver, p. 27, 


(b). 
APPOINSEE of trust, p. 257, s. 1, p. 
258, ss. 2,3; p. 259, s. 5. 


p 
APPORTIONMENT of costs, 216, s. 15, 
APPRAISAL, taking at, 97, s. 5. 
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APPRAISER, choice of, 226, s. 4, (e), 
duties of, p. 14, s. 1, pp. 15-18. 
register not to be, 14, ss. 1, 2. 

APPROVAL of homestead deed, 192, 

s. 3, and notes. 

APPURTENANCES, 194, s. 9, (2). 

ARDENT spirits disallowed, 102, (1). 

ASSAULT upon insane, 256, s. 18, (1). 

ASSENT of widow to sale by license, 

153, 8. 6, and note. 
ASSETS, what are, 96-101, ss. 3, 4, s. 4, 
(b), 88. 6, 10-18, 
in another state, 94, s.1, (1), s. 2, 
(1), p. 142, s. 28, (a). 
not inventoried, 95, s. 4. 
SS | ra ty see FOR CREDITORS, 265- 
275. 
account of assignee, 274, ss. 21, 22. 
Super to supreme court, 275, ss. 
23-27. 
bond to prosecute, 275, s. 24. 
assent to assignment, 267, s. 3. 
notice of dissent, 267, s. 3, (1). 
bankrupt law, suspension by 266, 
s. 1, (&). 
bond by assignee, 271, ss. 7, 8. 
form of, 271, s. 7, (1) 
upon appeal), 275, s. 24. 
ceasing to be assignee, 271, 8.8. 
ebarger and disbursements, 274, 
8. 21. 
claiming an appeal, 275, s. 24. 
es a of court upon, 275, 
8. 26. 
collateral security, 273, ss. 15, 16. 
estimate of, 273, s. 15. 
surenger of and sale, 273, s. 
6. 
se aa law assignments, 266, s. 
» (4). 
construction of assignment, 265, 
8. 1, p. 266, (1). 
copy of assignment filed in ten 
days, 268, s, 4. 
by ig tate 265-269, s. 2, (¢), 
8. 4, (e). 
costs, allowance of, 273, ss. 17, 18. 
execution for, 273, s. 17. 
out of assets, 274, s. 18. 
Genes to give information, 270, 
8. 5. 
penalty for neglect, 270, s. 6. 
debts, proof of, 268, s. 4. 
not yet due, 273, s. 14. 
disputed claims referred, 274, s. 
20. 
dissent to assignment, 267, s. 3, 


(1). 

distribution of assets, 274, ss. 21, 
22. 

execution for costs, 273, 8. 17. 

false information, penalty for, 
271, 8. 6. 

fees of judge and register, 273, s. 
138. 


supreme court to regulate, 
274, s..19. 
filing bond in five days, 271, ss. 
7,8. 
filing copy. with register, 268, 271, 
ss. 4, 8. 
and list of ereditors, 269-271, 
8s. 4, 3. 
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ASSIGNMENT, Erc.—continued. 


cans Raia a etc., 269-271, ss. 


mpeg vacancy, 269-271, 
ss. 4, 8. 
form of assignment, 266, ss. 1, 2, 
and notes, p. 268, s. 4, (a). 
imprisoning debtor, 27], s. 6. 
list and oath in ten days, 269-271, 
list of creditors, form of, 269, 270. 
by corporation, 270, (¢). 
by partnership, 269, (b). 
Be bond by assignee, 271, s. 8, 
Sites of appointment, 272, s. 10. 
of objection, 278, s. 13. 
oath to assignment, 266-269. 
cannot enlarge it, 266, s. 2, (1). 
Lo indebtedness, 272, s. 1l. 
to list of creditors, 268, 271, 
ss. 4, 8, 
to objections to proof, 272, s. 


to schedule of property, 268, 


s. 4, 
objections to debt, 272, s. 12. 
to be under oath, 272, s. 12. 
within seven months, 272, s. 
12. 
present value of debts, 273, s. 14. 
presumed assent of creditors, 
267, 8, 3. 
not if assignment invalid, 
268, (a). 
notice of dissent, 267, (1). 
proof of debts, 272, s. ll. 
objections to in seven months 
272, s. 12. 
BeeEen Ce of disputed claims, 274, 
8. 2 
removing assignee, 271, s. 8. 
review disallowed, 275, 8. 27. 
sale of collateral, 273, 8. 16. 
schedule and oath to, 266-270. 
by corporation, 267, (c), 270, 


¢). 
if Ssted ees 266, (1b), p. 269, 
). 


BEN court, appeal to, 275, s. 
23. 
to regulate fees, 274, s. 19. 
trust to appear on face of deed, 
266, (1). 
vacancy from neglect of’ as- 
signee, 271, 8. 8. 
how filled, 272, s. 9 


ASSIGNMENT OF DOWER, 194-200. 


agents appointed, 195, s. 12. 
notice to, 195, s. 10, p, 198, (b). 
committee appointed, 195, s. 10, 
notice by, 195, 8. 10, p. 198, (b). 
report of, 195, s. 11, p. 198, (¢). 
to be sworn, 195, s. 10. 
warrant to, 197, (a). 
for dower only, 197 200. 
eth and homestead, 199- 
guardians and notice to, 195, ss. 
10, 12, p. 198, (b), p. 282, (a). 
in one or more parcels, 194, 8. 9. 
of rents and profits, 186, s. 5, p. 
198, (c), note 1. 
notice by committee, 195, s. 10, p. 
*198, (b). 


ASSIGNMENT OF DOWER — continued 
Deron by adverse party, 199, s, 
present value of, estimated, 192, 
(2), p. 276-287. 

rents and profits assigned, 186, 
s. 5, (c), note 1. 

report of committee, 195, s. 11, p. 
198, (c). 

warrant to committee, 197 (a). 

when without notice, 24. 8, 2. 

ae edu! OF HOMESTEAD, 190- 

after deed and before death of 
grantor, 193, s. 4. 
agents appointed, 195, s, 12. 
notice to, 195. s. 10. 
by judge of probate, 193. s. 4. 
by supreme court, 194, s. 9, (a). 
committee appointed, 195, s. 10, 
notice by, 195, s. 10, p. 207. 
report of, 195, s. 11, p. 207. 
to be sworn, 295, s. 10, 
warrant to, 206, s. 34, 
hoetreped and notice to, 195, ss. 
10, 12. 
in equity of redemption, 201, s, 
26, p. 202, 8. 25, (1). 
in one or more parcels, 191, (a), 
p. 193, s. 4, p. 194, s. 9, 
neue by committee, 195, s. 10, p. 
petition after a deed, 193, s. 4, (1). 
after decease of owner, 193, 
194, ss. 4, 9, pp. 200-205. 
there being minor children, 
200, 204, ss. 28, 26, 29, 
there. being none, 199-201, ss. 
by guardian, 202, s. 26. 
by next friend, 202, s. 26. 
by heirs, no widow, 205, s. 32. 
by heirs and widow, 206. s. 33. 
by widow for self and chil- 
dren, 200-204, ss. 23, 24, 29, 30. 
report of committee, 195, 8s. 10, 
11, p. 207. 
warrant to committee, 206-212, ss. 
34-36. 
without notice of petition, 24, s. 2, 
p. 200, 8. 22, (1). 
when assignment unnecessary, 
193, 8. 4, (a). 
see also Homestead Right. 

ASSIGNMENT OF SHARES, 194-197, 

agents appointed, 195, s. 12. 


notice to, 195, s. 10, p. 198, (b). 
SE ok te and incidents, 194, 
8. 9, (2). 
pong ke heirs upon division, 196. 
s, 15, 
committee appointed, 195, s. 10. 
notice by, 198, (6), p. 207. 
report of, 210. 
compensation in money, 195, 196, 
ss. 13-15, 
distributive share of widow, 194, 
S. 9, p. 202, S. 27, fr. 208, Ss. 28. 
dower and homestead, 193-212. 
estates in common, 196, 8. 16. 
notice by committees, 207. 
of unequal shares, 196, s. 15. 
of the whole to one, 195, s, 13. 


ASSIGNMENT SHARES. 


ASSIGNMENT SHARES —continued. 
order of preference, 195, s. 14. 
pathways over land, 194, s. 9, (2). 
petition by devisee and widow, 

205, s. 31. 
by heirs and widow, 206, s. 33. 
there being no will, 204, s. 30, 
p. 205, s. 32. 
rents and profits 198, note 1. 
report, 195, at ue 11, p. 198, (c), p. 
210, ( a), p 2 
reversion dividea, 196, s. 18. 
warrant to committee, 195, 8. 10, 
. 197 (a), pp. 206-211, ss, 34-36. 
ASSU MPSIT ae eu. for balance 


ASYLUM ton insane, rE aor. 

ATTACHMENT in pargition, 217, s. 19. 
on probate bond’ 34, ss. 10-12. 

Galak ca einer pn form of, 47,8. 7, p. 55, 


2, (1). 
ATTESTIN G witnesses, who may be, 


55, (5). 
three toa will, 48, s. 
ates to be Sarees ‘0, 8. 10, p. 75, 
s. 16, 
when ey deny execution of 
will, 75, (a). 
AUCTION sale of bonds, etc., 97, 8. 5, 
8. 5, i 
of goods and chattels, 97, s. 5, 8. 
5, (a), p. 231, 8. 10, p. 231, (a). 
of real estate, 155, 8. 11. 
oath AE LR sale, 155, 8. 10, p. 


een. Dore. upon appeal, 146, 
). 
AWARD.1 forms of, 113, (b), p, 148, (d). 


BASE or qualified fee, 58, s. 26, (1). 
ar ag law suspends insolvent, 


66, (@). 
BENEFICIAHIES, list of to be filed, 


104, 8 
BEQUESTS in ‘ifen or other rights, 59, 
27, p. 188, (a), p. 190, s. 18. 
BELKNAP ‘county, terms in, 21, 8. 3. 
BIBLES exempt from inventory, 94, 


8. 3. 
BIDS age choice of parcels, 219, s. 25, 


(1). 
BIENNIAL meeting defined, 2, s.7. 
BIGAMY, what is, 127, s. 4, 
BILL IN’ EQUITY by oa 
112, s. 6, p. 125, (a), 263, (1). 
against a Se Nellore 112, 8. 6, p. 


125, 8 
by Dletiacth, 125, 8, 22, p. 150, s. 16, 


(1). 
for instructions, 125, (a), 263, (a). 
form of, for instructions, 265, (b). 
when to be preferred, 265, @). 
to, adjust partnership, 112, s. 6. 
BEENES. wae Bee aa in probate 
8 
BOND BY a DMINISTRATOR, 81, s. 12, 
p. 86,8. 18, p. 166, (f). 
by executor, 81; s. 12, p. 86, s. 18. 
ce special administrator, 90, ss. 


oF Foaidusry legates, 82,5. 13 and 
notes, 
Ganitoun Ponte 82,.s. ats (1). 
estoppel by, 83, (b), (ce) 
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BONDS, ETC. 


BOND BY ADM’R— continued. 
el ails license to sell, 155, 5. 9, p. 
8. 
id onal notion of administrator’s 
bond, 30, (a), p. 81, (a). 
to surviving bates 11], s. 4. 
waiver of bond by testator, 82, 


b), (¢). 
with will annexed, 81, (d). 
what is a breach, see bonds to 
judge of probate, etc. 
BOND TO ADMINISTRATOR. 
by distributee, 196, s, 17. 
ine tiara partner, 110, s. 3, 
a), 
by heirs, etc., to prevent sale, 
154, s. 8, and notes. 
to indemnify estate against loss 
in asserting doubtful claims, 
94, (a), 119, (¢). 
to provide for po amene debts, 
120, s. 6, p. 121, ( Wr, 
BOND BY APPELLAN 38, 8. 3,D- 41, 
8. 10, p. 144, 8. 4, p. 181, 8. 25. 
when not required by infant or 
next friend, 181, s. 20. 
BOND BY ASSIGNEE ‘for creditors, 
~ 271, ss. 7, 8, p. 272, 
for costs ee aetent ‘275, 8. 24. 
BOND BY GUARDIAN, 224, s. 2. 
foreign guardian, 235, 8 oa 
in general, 224, s. 2, p. 232, s. 13. 
of minors, 224) 8. 2, p. 232, 8, 13. 
of insane, 224, s. 2, p. 232, 5. 13. 
of " spendthritts, 224, s. 2, p, 282, 


guardian ad litem except 
seretion of court, 224, s. 1. 
agen license to sell real estate, 
232, s. 18, p. 235, 8, 21, 
pest is breach of his bond, 
7. 
neglect to pay debts, 225, s. 3, 
p. 226, s. 4, (d), p. 229, (b). 
not be te account, 225, (3), 
229, (b) 
squandering estate ek con- 
sent of ward, 225, (2 
BOND BY REGISTER OF PROBATE, 


14; 8. 3. 
by pack virinis partner, 110, s. 3, 


(a), - 
BOND BY TRUSTEE of estate, 257, s. 1. 
form of, 260, (qd). 
neglect to give, Sade trust, 258, 8, 2. 
ee an estoppel, 33, s. 6, (a), D. 


not ot by 


hee waived by testator, 258, s. 1, 


(2). 
BOND for an unequal share, 196, s. 15. 
for costs of special term, 9, s. 16, 
—see Costs. 
for deed, homestead under, 190, 
s.1, p. 301, (a). 
upon sale ‘of husband’s estate, 
178, s. 3, p. 174, note. 
BOND when an estoppel, 83, (b), 258, s. 


2; 
caviiuecst INVESTMENTS IN, in, 241, ss. 
1, 12, p. 258, 8. 3. 
Baie of by license, 97, s. 5, s. 5, (b), 
p. 241, 8. 10, p. 258, s. 3. 
treated as real estate, 242, s. 12. 
transfer of without sale, 99, s, 9,(a.) 


- 


BONDS, ETC. 


BONDS TO JUDGE OF PROBATE 
AND SUITS THEREON, 
applicant for suit, 32, s. 5. p. 33, 
8. 8. 
to furnish bond, 32, s. 5, p. 33, 
s, 8. 
to show interest, 32, s. 5, (a). 
ips ania” upon writ, 34, ss. 11, 
priority in, 34, ss. 10-12. 
chancering bona, 34, 8. 10. 
constr uction of bond, 30, 5S. 2, (a). 
wees of- “suit, bond for, 32, 8.5, p. 
33, 8. 
Dake One bill of costs, 34, (1). 
execution for, 35, s. 13: 
remedy for upon bond, 35, ss. 
13-14. 
surety upon bond for costs, 
30, 8. 1. 
damages, 34, s. 9. 
debts and legacies, 30, 31, (a). 
distributive share, 32, s. 5, (a). 
execution and levy, 34, 36, ss. 
10-16, 
general form of bond, 30, s. 2. 
indorsement upon writ, 33, ss. 7, 8. 
interest from what time, Eve a). 
judgment for penalty, 34, 8, 9. 
effect of as a bar, 33, (a), 35, 
ss..17, 18. 
legacies not paid, 127, (19). 
levy upon real estate, 84, 8. 11. 
liquidation of claims, 82, s. 5, (a). 
new te and proceedings for, 
31, 32, 
new indorsers upon writ, 33, s. 8. 
a es for accounting, 108, s. 24, 
D. 229, (1d), p. 236, 8. 22, _ 
priorities in attachments, 34, 83. 
10-12. 
review disallowed, 35, s. 14. 
revoking trust, 31, ss. 3, 4, p. 32, 
(1), (2). 
scire Or on judgment, 35, ss. 
15, 16. 
suits upon bonds, 32-35. 
wit discharge to, 31, 8.4, s. 
5 (2). 
waliatiaasea damages, 32, 
a). 
waiver of objections, 33, (a), s. 7, 
a). 
webaa is breach of bond, 32, (a) p. 
229, (Db), p. 236, 8. 22, p. 127, (b), p. 


Sh 
). 
BOUNDARY in deed; certainty in, 
155, s. 11, (a). 

BUILDINGS, when assets, 95, (b), 4. 
BURDEN of proof to impeach Settle- 
ment, 229, (a). 

to impeach will, 76, (¢). 

to sustain will, 76, (a). 
CAPITAL, preser vation of, 261, (¢). 
CARROLL county, terms in, 217 s. 4, 
CERTIFICATE, of appointment, 93, S. 


23, 

by register for judge, 9, ss. 17, 18. 

for arias of homestead, 255, 
8. 16, (a 

of guardian’s oath, 232, s, 12, 

to commit to asylum, 256, s. 18, 
(1). 


s. 5, 


COMPLAINT. 


CHANCERING bond, 34, s. 10. 
CHANCERY, remedy i in, 263, (1), 264, (a). 
see also Bill in Equity. 
CHANGING NAMES ot adults, 13, 8. 26, 
181, s. 24. 
of children upon adoption, na 
s. 
return of to secretary, 13, s. 25, 
p. 181, (1). 
CHARGES, upon estate of PRRE RSE, 
102, 8. 17,8207, (1). 
upon trust estate, 361, (e). 
see also Guardian, ete. 
CHATTELS, real are assets, 95, (b), 1. 
what are such, 95, (b). 
CHESHIRE county, terms in, 22, s. 7. 
CHILD orissue, not named, 51, ss. 11,12. 
CHILDREN, custody of, Siete ss.4-7. 
homestead for, 190,"s 
present value Of 278-281, 
names of changed, 18], 8, 24,7 
support of, 225, s. 3. 
enger seyen years of age, 102, s. 


de 
when father shall be allowed for, 
230, (g). 
CHOOSING guardian of minor, 236-239, 
CITIES have rights of towns, 2, 8.5. 
CITATIONS, orders and decrees, ies 
to guardian, 229, (b), 230, 8. 9, p. 
236, Ss. 22. 
“upon inquisition, 249, 8, 3, (2). 
Cee an eR losses by, 100, 
8. 10, (1) 
CODICIL, e 8. 21, p. 63, Ss. 33, p. 69. (a). 
COLLATERAL security, sale or sur- 
render of, 132, ss. 10, 11, p. 273, 
ss. 15, 16. 
COLLATERALS, exclusion of, 163, s. 3. 
COMM OF INSOLVENCY, 128- 
35. 
against deceased: partner’s es- 
tate, 114, s. 8. 
against insane, 203, s, 11. 
against 'g. allowane 253, 8. 11. 
COMMISSION allowance of, 106, (a), 
230, (lh), 258, (3). 
amount of, 106, (@), 280, (Ii), 258, (3). 
not on specific bequests, 106, (e) ) 
Meares tobe filed with account, 
5, (1d). 
COMMITTE to assign dower, 195-200. 
homestead, 195-206, 
in partition, 215, 16, ss. 10-14, p. 
218, S. 23, p. 223, 8. 29. 
shares, 200-213. 
COMMITTING to asylum, 255, 256. 
for not answering, 115, s. 3. 
for not delivering will, 66, s. 8. 
anon distress, 148. 8, 13, p. 218, s. 


warrant for, 67, (a), 117, s. 7, p. 
149, (a), 218, s. 24, (1). 
COMMON law jurisdiction, 6, s. 2 (a), 
COMMON Wins of words, 1, 8. 2. 
COMPENSATION i guardian, 228, 8.7, 


» 230, 
COMPE STENC ee testator, 47, 8. 7, pp. 


of subscribing witnesses, 55, (4), 


(5), 75 (a), 
COMPLAINT in appeals, 39, s. 6 and 
notes. 


COMPLAINTS. 


COMPLAINT, spendthrifts, 250, 251. 
against ward, how served, 226; 8. 


). 
for costs, 146, s. 8, 8. 8 (a). 
for embezzlement, 114, ss. 1, 5. 
for not filing will, ‘81, (a). 
for not filing vouchers, 170, ss. 15, 
16, p. 230, 8. 9, (1). 
for not settlin account, 236, 8. 22. 
COMPOUND INTE EST, 127, s 25, (a), 
p. 229, (f). 
table, 285. f 
COMPROMISING claims, 100, s. 11, p. 
125, 8. 21. 
with surviving pariner: 112-114, 
COMPUTATION of time, 5 2. 
CONCORD, city of, exem ted, 255, s. bs 
BONEN ELONEE: LIMITA’ PION, 58, 8. 2 
b), (e) 
+e bneaecteeepa to ea ivgehe probate pro- 


coNstRUCHION, of assignment, 265, 


of. aes bond, 30, s 

of will, 47, ss. 5, 6, 56, (3), KN i, (g). 

of statutes, 146 
CONTEXT, force of, aie ss. 1, 5. 
CONTINGENT DEBTS, retainer for, 
> 120, 8. 6, and notes. 

what are such, 180, ss, 7, 8, and 


notes. 
CONTINGENT INTERESTS, 
barred, 125, 8. 21, 8. 21 (a). 
CONTINGENT. REMAINDERS, 56,57. 
may be destroyed, 56, 8. ate 1). 
not liable for debts, 56, s. 24,(1). 
nor will pass by deed, 56, 8. 24, (1). 
trustee to preserve, 61, ( Hs 
CONTINUANCE of suit, Jed,” 8. 
etpies ete of guardian, 226, - 3, (b), 


how 


of insane persons, 247, 253, (1). 

of married women, 172-176. 

of spendthrifts, 252, 253, ss. 9,10 
and notes. 

of ward, 252, 553, ss. 9, 10, and 


notes 
conrRi Bion, , by devisee, etc., 169, 
ss. 
to mortgage, 185, (b), rae 8. 26, (1). 
COOS county, terms in, 22, 
COPY, who m ee certify to, ou way 
CORPORATIO’ S are persons, 2, 8. 9. 
assignments by, 265-269. 
legacies to, 51, s. 10. 
suretyship on probate bond, 30, 


8. 1. 
CORRECTION OF ERRORS in report 
of com., 135, s. 15. 
COSTS, in assignments, 273, ss. 17, 18. 
in appeals from commissioners, 
146-148. 
in popenls from judge of probate, 
, 8. 3, p. 39, ss. 5, 6, p. 41, 8, 10. 
in embezzlement, none, 115, (a). 
in partition, 216, ss. 15-19, Dp. 218, 
88. 28, 24. 
in common law suits, 123, (1). 
Bae ore on Beat bonds, 32, 8. 
) Ds 


upon Metbreuite: of f esaitben 125, 3. 


21, p. 148, 8. 13. 


21 
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DEBTS. 


COSTS — Continued. 
when amount of shall be milowed 
in account, 102, (1), 252 » (B)- 
when bond for shall be ‘given, 9; 
8, 16, p. 32, 8. 5, p. 33, s. 8, p. 38, s. 
3, p. 41, 8. ‘10, p. 275, 8. 24. 
when execution for shall Shiai 
35, 8. 13, p. 39, 8s. 5, 6, p. 122, s 
12, 13, pp. 123, (1), 223, 8, 17. 
warrant of distress for, 148, s. 13, 
. 218, 8. 24, 
COUNSEL in embezzlement, 115, s. 2. 
COUNSEL fees, allowance of, 102, (1), 
230, (8), 22, (a). 
COUNTY defined, 4, 8. 26. 
for jurisdiction, 7-9, ad 8. 21. 
COURT OF RECORD, 6, 3 
CREDITOR, bequest to, 30, 8.9 
appeal by or against, 36, 37, 143- 
de 


of devisee, 56, s. 24, ae . 62, (a), (1). 
of guardian, 226, 8. 3, a), 
of ShGitmone 172, 8. 1 (1), p. 176, s. 
1 ) 
of deceased partner, 114, s. 8. 
of ward, 37, (b), 229, (b). 
ae compel ues 229, (b), 
8. 
CROSS REMAINDERS, 57, (f). 
pAleeegs rh Caan! kept by register, 19, 


CURRENT ‘EXPENSES charged to in- 
come, 229, s. 7, (f). 
CUSTODIAN, to file will, 65-67, 
register as such, 64, 65. 
CURTESY, RIGHT OF, 163, 8.1, p. 172, 
3. its p. 176, s. 13, (1); p. 189, ss, 
14-16. 
bequests i in lieu of, 190, s, 18. 
homestead in, 190, &. 1, p. 193, 8. 5. 
forfeited by ‘abandonment, 190, 


(1). 
meee of by husband, 233, ss. 17, 


release of by guardian, 178, ss. 16, 
17, 8. 17 (a), 234, s. 

valuation of, 234) 8. 19, pp 276-278. 

when taken by creditors, 172, (1), 
176, s. 13, (1). 

DEATH, presumption and proof of, 87, 

S. 20, (&), p. 165, (d). 

of absentee, 240, s, . 241, 8. 9, 

of guardian, 228, s, 7 a). 

of mother when guardian, 241, 8 


(} ea in partition, 217, s, 19. 
DEBTOR, assignment by, 265-275. 
giving false information, 270, ss. 


5, 6. 
DEBTS, bond for payment of, 30, s. 2 
(a), p. 82 (b), 8.18. 
not yet eg and payable, 130, s. 
7, p. 273, 8. 
of admin Picsron, 100, 8. 12. 
of guardian, 229, (e). 
of heir when deemed an advance- 
ment, 166, s. 9. 
of wife before marriage, 176, s. 
12, p. 179, s. 18, 
of ward, payment of, 225, s. 3, p. 
226, (b}, {ay p. 228, (B). 


DEBTS. 


DEBTS, ETC.— Continued. 
proof of debts, in assignment, 
268, s. 4, p. 272, s. 11. 
when affidavit required of credi- 
tor, 103, 8. 20, p. 272, s. 11. 
when retainer, for contingent 
debts, 120, s. 6 and notes. 
when those in another state, as- 
sets here, 18, (1), 94, 8. 2, (1). 
DECLARATIONS OF THSTATOR, 76, 


(c). 

DECLINING TRUST, by not giving 
bond, 258, s. 2, p. 81, s. 12. 
DECREE, conclusiveness of, 6, s. 1, 

(a), p. 27, 8.9, (b), p. 42, S. 12, p. 
151, (a). 
general form of, 28, 29, s. 12. 
is as of last day of term, 6; 85,4, 
(b), p. 73, 8, 12 (1). 
of distribution, 164-166. 
of facts proved, 159, s. 14, s. 14, (a). 
of insolvency, 127, 3.1. 
DEFAULT in partition, 215, s. 10. 
DE FACTO TRUSTEE, 258, s. 2, (1). 
DEFICIENCY, contribution to, 169, ss. 


13, 14. 
DEFINITE FAILURE OF ISSUE, 58, 
8. 26, 
DEED, as an advancement, 167, s. 11. 
een ana 155, 8. 11, p. 156, 
) 


by neonate a administrator, 161, s. 


by adininistrater to partner, 112, 
8. 

by administrator, of trust land, 
264, s. 10, 8. 10 (b). 

by guardian, 233, s. 14. 

by porelae guardian, 235, s. 21. 

by guardian of husband or wife, 
233-234, ss. 17-19. 

by husband or wife, the other 
being insane, 178, ss. Pu 17. 

of homestead, 192, ss. 2, 3. 

what description seein 155, 
s. 11 (a). 

when in excess of title, 156, (b). 

aeitien contract, for sale, 159, s. 


DECLARATION UPON APPEAL, 143- 
150, ss. 1, 5, 7, 1 

DEMANDING PAY! MENT, 120, (b). 

DEPOSITING WILL, with register, 64, 


ss. 1-5. 
DEPOSITIONS in probate court, 10, s. 
19, and notes, 
DEPUTY REGISTER, 20, 8. 15, 8. 15(a). 
DESCRIPTION in deed, certainty in, 


155, s. 11, (a). 
in will, certaint: in, 56, (3). 
sae BY SUPREME COURT, 9, 88. 
17, 18. 
DETENTION OF INSANH, 256, 8. ‘18, (1). 
Daly ae: contribution by, 169, 8s, 1 i 
14, 
ities wa by creditor, 119, s. 


xe Br 149, 8. 14. 

DESCENT, DISERIBUTION and ad- 
vancements, 163-171. 

acknowledgment of advance- 
ment, 167, s. 12 ( a). 


administrator's bond, 166, (f). 


2 


~ 
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DESCENT, DISTRIB., ETO. — Continued 
bas ate to relinquish, 167, s. 
bastard, heirship, 164, ss. 4, 5. 
collaterals, 163, 8. 3. 

See by legatee, 169, ss. 

curtesy 163, s. 1. 

debts of heir, 166, s, 9, p. 167, s. 10. 

decree of distribution, 164-166, 8. 
6, and notes, 

eet as an advancement, 167, 8. 
1 

beer abe how made up, 169, ss. 

devisee, contribution by, 169, ss. 

dower right, 163, s. 1. 

entries and charges, 168, s. 12, (a). 

heirship, how proved, 165, s. 6, (a). 

income upon legacies, 169, 8s. 13, 


(1). 
indebtedness of heir, 167, s. 10. 
interest, when allowed, 139, s. 20, 
p. 140, 8. 22, 169, s. 13, (1). 
when disallowed, 168, s. 12, 


‘ (a). 
legal representation, 163, 8. 2, (1), 


8.3, (1). 

Beetsut liability of, 169, ss. 13, 14. 

marshaling assets, 167-169, s. 12, 
(b), 8s. 18, 14. 

eee as personal estate, 164, 
8. 6, (1). 

next of kin, and proof of, 163, s. 
3, (1), D. 165, 8.6, (a). 

parents, exclusion of, 168, s. 2. 

rey for not filing receipt, 170, 


8. 16, 
perishing at sea, 165, s. 6, (d). 
personal estate, descent of, 163, 
s. 1, p. 164, s. 6. 
real estate, descent of, 163, s. 1. 
division of, 194-224. 
receipts, filing of with register, 
170, ss, 15, 16, p. 230, ss. 8, 9. 
forms of, 170,8. 15, (1), p. 230, (1). 
Rep sveontanons when disallowed 
1S. Be 
oe Safe ce presumption in, 165, 


6 (a) 
wee to take if no heir, 166, ss. 7, 


Sor vonauy, 
165, 8. 6, (A). 
widow’s dower and homestead, 
163, s. 1 
advancement does not affect 
dower, 163, (b). 
allowance to her, 164, (2), 183-4. 
will revoked, effect. of, 168, s. 12, 


DEVISED LANDS, sale of, 150, (2), p-. 
169, 8s. 13, 14, 
DIRECTIONS, Dill in oautty ifor, 125, 
(a), 263, 8. AE ®, Rae 
DISABILITIES, 9, ss. 13-18, aA A } 8. 18, 
DISCHARGE, ot nObaiisigtek, de- . 
cree of, 140, 8. 25. 
of insane from eee 257, 8. 21. 
DISCOUNT table, 284. 
DISCOVERY of embezzlement, 114, 8. 
1, p. 115, (a). 


presumption of, 


, 


DISCRETION. 


SISORTION, not appealable, 38, (b). 
of trustee, 261, (b). 
DISPUTED Sintnes reference of, 124, s. 
21, p. 147, 8. 12, p. 274, 8. 20. 
tsble tn panitelon, 3 217, 8. 21, p. 220, 
8.27 
DISSENT, to assignment, 267, 


8. 3, (1). 
DISSEIZIN OF T STATOR, 4 47, 8.4, 
Berea SED persons, 3, s. 17, p. 246, 


DISTRESS, phe for, 67 (a), 148, 8. 
3, P. 218, 8. 24, (1), p. 297, index. 
DISTRIBUTION, decree of, 139, 140, 165, 


Aastignee, 274, sg. 21, 22. 
DISTR CT o: Columbia, 1, 8.4. 
DISTRIBUTIVE SHARES, 163, 164. 
assignment, p. 294, index. 
decree of distribution, 164, ss. 5, 
6, 8, 6 (a), p. 165, (c). 
* division of, 194— a p. 294, index. 
of husband, 176, s. 11, p. 189, ss. 
15-18. 
lost by abandonment, 190, (1). 
of widow, 186, ss. 7-10, p, 294, in- 


dex. 
suits eee * Ne 127, (d). 
DIVISION, A HEIRS, 194-213, p. 


294, Ses 
of proceeds of sale, 234, s.19, s. 
9 (a). 
Re hg bars dower and shares, 


s (2). 
by wes ira effect, 172, ss. 
2,3, p. 1 
ive al bill, in homestead right, 
8. 8, (2 1). 
DOMICIL in foreign will, 77, s. 18, (1). 
DOMINICAL or Sunday letter, 288, 289. 
DOUBLE GUARDIANSHIP, 234, 
DOWER, estimate of. 154, (a, 3 276-281. 
DOWER, land, sale of, 153, 8. 
DOWER IN WHAT LANDS, 185, 8.3. 
assignment of, p. 294, index. 
in equity of redemption, 185 {b). 
in mines and quarries, 186, (d). 
in rents and profits, 186, s. 5, p. 
188, 8. 13. 
in woodland, 185, s. 3, s. 3 (1). 
not in instantaneous seizin, 185, 


(a). 
nor in partnerships, 186, (e). 
nor in remainder, 185, (a). 
nor in term of years, 186, (f). 
nor in trust estates, 185, (a). 
present value, estimate of, 276- 
2 


purchase of, by aaa 172, 
te 176, s. 13, (1). 
ONS. HOW BARRED OR LOST, 


ante-nuptial Agreement 188, 8. 11. 

devise, in lieu of, 190, s, 18. 

divorce of either party, 188, (a). 

elopement, se (a). 

estoppel, 188, ( 

purchase of heh usband, 172, s. 1, 
(1), p. 176, s. 13, (1). 

release, 188, (a), 233, 234, ss. 16-18. 

waiver of, for share, 187, ss. 9, 10, 
p: 204, index. 

when party is por 175, 8. 10, p. 
176, s. 12, p. 233, ss. 16-19. 

or is insane, 17, ‘178, ss. 16-17. 
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ESTOPPEL. 


DWELLING-HOUSE, court at, 8, s. ig: 
EARNINGS, of minor children, 172, 
2, 8. 2 (1), p. 174, 88. 4, 6. 
piste 172, 8. 1,8. 2, (1), p. 176, s. 


EAR-MARK in trust property, 119, (b). 
ELOPEMENT bars dower, 188, (a). 
EMBEZZLEMENT, 114 
administr: ator, carmplains by, 114, 
§215.p.118)\s; 8. 
complaint against, p. 114, s. 1, 
p. 118, s. 8 
ye at form of, 115, s. 5, 


committing “to jail, 115, 8. 3. 
creditor o deceased, complaint 
by, 114, s. 1, p. 116, (a). 
of eres complaint by, 115, 


costs no allowance for, 115 (a). 

come allowed defendant, 115, 
8.9 

discovery how used, 115, (a). 

evidence elicited, how used, 114, 


examination of defendant, 116, 
8. 6. 


executor—see Administrator. 
fraudulent concealment, 115, (a). 
friend of ward, 115, s. 4, p. 116, (a). 
guardian, complaint by, 115, s. 4. 
against, 115, s. 4, p. 116, (a). 
heir, complaint by, 114, s. 1, p. 118, 
Fite 


legatee, complaint by, 114, s. 1. 

lapse of time no bar, 115, (a). 

partnership, 118, s. 8. 

relative of ward, complaint by, 
115, s. 4, p. 116. 3, (a). 

refusing to appear, 115, s. 3. 

refusing to answer, 115, s. 3, p. 
117, s. 6. 

trust not barred by time, 115, (a). 

ward, complaint affecting, 115, 


s. 4, p. 116, (a). 
ENTICING AWAY ward, 245, 8, 17. 
ENTRY OF APPEAL, 144, 8s. 2, p. 146, 
8.7, 
EQUITABLE ACCOUNTING, 96, (b), 58 
11, p. 100, s. 11. 
opal igo ESTOPPEL—see Estop- 
pel. 
EQUITY, 
equ 
EQUITY OF REDEMPTION, dower in, 
185, (b), 191, (¢). 
homestead, j91, (c); p. 202, s. 25. 
ERROR, writ of, 120, s. 3, (a 
"| ERRORS, _ cor rection of, 135, 8. 15, p. 


3y (1). 
ESTATES, in common, 196, s. 16, p. 210, 


ee in—see Bill in 


less than a fee, no dower in, p. 
185, (a), p. 186, (f). 
sale of, 151, s, 2, p. 153, (a), p 
156, (b). 
of non- residents, 6, s. 2, (b), p. 18, 
(1), 94, 8. 1, (1), 8. 2, (1). 
upon condition, 58, s. 25. 
ESTOPPEL by accepting legacy, 52, 


(a 

by giving bond, 258, s. 1, (1). 

PY, Spe residuary bond, 83, (b), 
c). 


‘ESTOPPEL. 


ESTOPPEL, Etc.— Continued. 
by inducing action, 102, (1). 
to claim dower, 188, (a), (D). 
to claim homestead, 192, s. 2, (1). 
to deny homestead, 192, (f). 
what is not an estoppel, 33, (a). 
EVIDENCE of sale, perpetuated, 159, 
8. 14, 8. 14 (a), p. 235, 8. 20. 
EVIDENCE to prove, or disprove will, 
71-76, ss, 10, 16, and notes. 
EXECUTION, for costs, 35, 8s. 18, p. 39, 
ss. 5, 6, p. 122, 8s. 12, 13, p. 273, 's. 
17, p. 297, index. 
Bene administrator, p. 122, ss. 
12, 13. 
against Shakers, 263, (¢). 
against ward, 226, s. 4, (e). 
in appeals, 39, ss. 5, 6. 
in assignments, 273, 8. 17. 
in suits in probate bonds, 35, ss. 
13, 15. 
EXECUTION LAND, sale of, 150, s. 1. 
vesting in heirs, 101, s. 16. 
aT yes upon probate bond, 34, 
ss. 11-16. 
EXEMPTION, from inventory, 94, s. 3. 
from sale, 99, s. 8. 
eras rl essential to a will, 56, 
s. 23, (4). 
attesting witness to will, 55, s. 22, 


5). 
pause file, or prove will, 65, ss. 
|, Te 
selling without license, 263, (b). 
when in his own wrong, 92, s. 27, 
(1), p. 115, (a). i 
how discharging himself, 93, 
gs. 27, (1). ; 
when deemed trustee, under 
will, 60, s.31, (1), p. 260, (¢). 
see also administrator. 
EXHIBITION OF CLAIM, 118, (1), p. 
5 ae 3-6, p. 125, s. 22, (1), 149, 
8. 16. 
EXPENSES OF ADMINISTRATION, 
what are, 102, s. 17, (1), p. 103, s. 


18. 
EXTENDING COMMISSION 133, s. 12, 
and notes. 


FAILURE, of issue, 58, 59. 
of memory, 41, (1), p. 48, 8. 7, (a@).. 
FATHER, support by, 172, ss. 2, 3, p. 
174, ss. 4-6, p. 180, s. 21, p. 182, s. 
26, 240, ss. 7, 8. 
if unfit for his trust, guardian, 
237, 8. 1, (a). 
nominating guardian, 239, s. 4, (1). 
testamentary guardian, 60, s. 30, 
p. 239, (1). 
when alien or absentee, 240, ss, 


dy 8, 
when allowed for supporting 
child, 230, (g). 
when imprisoned for not sup- 
porting, 182, 8. 26. 
FALSE intormation by debtor, 271, s. 6. 
FEE presumed in will, 47, 8. 5. 
FEES, of judge of probate, 12, 8. 22. 
of register, 14, 3. 1, p. 18, ss. 6-8. 
receipt for to be given, is, 8. 8. 
supreme poi when to regulate, 
273, S. 
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GROWING CROPS. 


ENCE ae for non-repair, 121, 

a). 
go with reversion, 96, (b), 6. 
wood for, 185, s. 3, (1). 

FIFTEENTH of March and Septem- 

ber, for taking effect of Stat. 
utes, 6, 8. 36. 

FILING assignment papers, 270, 271. 
certificate of oath, 232, s. 12. 
copy of foreign will, 716, 8s. 17, 18, 

p. 77, (a), (b). b 
vouchers with register, 170, s. 15, 
p- 230, 8. 8. 
penalties for not filing, 170, 
5. 16, p. 230, 8. 9. 
will with register for custody, 
p.- 64, ss. 1-5. 
for probate, 65, ss. 5, 6. 
enalty for neglect, 66, 88. 7, 8. 

FIRE-W OOD, 185, (1), p. 186, s, 6. 

FIXTURES, personal assets, 95, (b). 

FORECLOSURE, prevention of, 101, s. 

14, p. 282, (a). 
TAG RAL GT, Gta EAEECEA COE sale, 161, gs. 
19. 

assets, 94, 8. 1, (1), 8. 2, (2), p. 142, s. 
28, (a). 

creditors, 141, ss. 26-28. 

guardian sale, 235, s. 21, 

probate of will, 76, ss, 17, 18, p. 
77, (a), (b). 

will, 53, s. 19, s. 19 (1). 

FORGETFULNESS of party, 41, (1). 

FORMER ACCOUNTING, 95, s. 4, (a), 

FOUR YEARS’ neglect to settle ac- 

count, 242, s, 13. 

FORTY DAYS’ subsistence, 188, s. 12. 

FUEL, wood for, 185, (1), 186, s. 6. 

FUNERAL CHARGES, 102, (2). 

FURTHER ACCOUNTING, 95, (a), 96,(¢). 

FRAUDULENT, concealment, 115, (&), 

150, 8. 16, (1). 
conduct of sale, 157, (f), and s. 12. 
conveyance, 151, (a), 136, (b), 157, 
(e), 172, 8. 1, (1), p. 176, 8. 18, (1). 
priest 6, 8.1, (a), pp. 40, (b), 150, 
(2). 
front and sales, 96, (b), (7). 
homestead purchase, 194, s. 8 
conveyance, 194, s. 8, (3). 
pupelyee by guardian, 226, 8, 3, 


” yefusal of administrator to in- 
ventory, 94, (a). 
FRIEND oe WARD, appeal by, 181, 
8. 25. 
complaint by, 115, s. 4, p. 116, (a). 
petition by, 244, s. 15, (1). 


GENDER and number, 1, s. 3. 
GENERAL ISSUE in partition, 215, s. 


9, (1). 
GIFT to wife or children, 96, (6),(7), pp. 

190, (a), 191, (1), 176, 8. 18, (1). 
GOODS AND CHATTELS, sale of by 

administrator, 97, ss. 5, 6. 

what are such, 95, 96, (b). 

GRAFTON COUNTY, terms in, 22, 8. 9. 
GRAVESTONES, allowance for, 1038, s. 


19, 8. 19 (1). 
aM hp ech personal assets, 95, 
), (2). 
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GUARDIANS IN GENERAL, 224-236. | GUARDIANS — Continued. 


accounting under oath, 224, s, 2. 
who ee compel, 229, (b), 236, 
8. 


action for money paid, 228, s. 7. 
administrator of guardian, to 
account, 228, 8. 7, (w). 
oF beat may compel, 236, s. 


may dismiss appeal, 226, (c). 
ad litem guardian, 224, 8.1, (1). 
adimissions of guardian, 226, (a). 
of ward, 226, (a). 
peril to guardian, 230, (g), 
amending writ, 226, (ec). 
annual income and profits, 225, s. 
B, Ds 229, (fe 
how applied, 225, s, 3, s. 3 (¢). 
sare ksie rests in accounting, 229, 
). 
appeal by guardian, 44, s, 17, p. 
226, 3. 4, p. 228, 8. 7, (a). 
of ward dismissed, 226, (c). 
from guardian account, 45, 
(8), p. 228, 5. 7, (a). 
from guardianship, 36, s, 1, 
(b), p. 228, 8. 6. 
upon petition, 228, s. 6, (a). 
appointment of guardian, 7, ss. 
3-9, p. 37, (b),p. 45, (a), p. 224. 
appraisers, choice of, 226, 8. 4, (e). 
assent of ward, when no excuse, 
225, (c). 
assenting to legacy for ward, 225, 
(a). 
assignment of dower by guar- 
dian, 282, (a). 
ae eonbent for balance, 227, (g), p. 
28, 3.7. 


auction sales, 231, ss. 10, 11, and 


notes. 
authority of guardian, 225-232. 
to appeal, 228, (a). 
to assent to legacy, 225, (a). 
to assign dower, 282, (a). 
to collect dues, 225, s. 3. 
to dismiss appeal, 226, (c). 
to lease estate, 232, (a). 
to make contracts, 225, (b).  - 
to make admissions, 226, (a). 
to provide for ward’s family, 
225, 8. 3. 
te poisons dower, 234, ss. 18, 


to release homestead, 234, ss. 
18, 19. 
to release right of curtesy, 
234, ss. 18, 19. 
to reniove bad companions, 
\ 226, (e). 
ito sell with license, 231, ss. 10, 
11. p. 283, ss. 14, 15. 
without license, 231, (a). 
when non-resident, 235, s. 


21, 
to a aside deed of ward, 225, 


(b). 
to sue and be sued, 226, s. 4. 
to surrender possession, 232, 


). 
avons ward’s deed, 225, (b). 
becoming age pending suit, 226, 


- bond of guardian, 224, ss. 1, 2. 
ad litem, 224, 8. 1. 
pelts selling, 232, 8. 13, p. 235, 
8, 21. 
by foreign guardian, 235, s, 21. 
new bond, 282, s, 13, s, 13 (1). 
bond, breach of, 225-227. 
neglect to pay debts, 226, 8. 4, 
(a), p. 229, (b). 
not rendering an account, 
225, (3). 
squandering estate, 225, 2. 
burden of proof, 229, (d). 
certificate of oath filed, 232, s. 12. 
charges against guardian, 225, 
(2), (C), p. 229, (a), (e), (f). 
children, support of, 225, s. 3. 
allowance for, to father, 230, 


(8). 
Baey, compel accounting, 236, 
8. 32. 
when mother shall be guar- 
dian, 174, ss. 4-8, p. 239, s. 4. 
-citing guardian to file receipt, 
230, s. 9. 
to settle an account 229, (b), 
236, 8. 22. 
compensation to guardian, 228, s. 
7, Pp. 230, (g), (Ia). 
complaint against ward, 227, (f). 
complaint for not filing vouch- 
ers, 230, 3. 9, (1). : 
for not settling an account, 
236, 8. 22, 
compound interest, when 
charged, 229, (f). 
contracts by guardian, 225,s. 3, 8, 
3 (a), (b), (a). 
at are fees, allowance of, 230, 
2). 
court expenses, allowance of, 
230, (g). A 
credit in account—see Allow- 
ances. 
ereditors of guardian, 226, s. 3, 


ve 
of ward, 226, (dl), 229, (b). 
petition by, 236, s. 22. 
current expenses charged to in- 
come, 229, (f). 
curtesy, release of, 238, s. 17, p. 
234, ss. 18, 19. 
valuation of, 234, 8, 19, (1), pp. 
276-287. 
death of guardian, effect, 228, s. 
7, (a). 
debts of guardian, 229, (e). 
of ward, payment of, 225, s. 3. 
non-payment, breach of bond, 
226, (a), 229, (b). 
deed by guardian, 233, s. 14, (1). 
by foreign guardian, 236, s. 21. 
division of proceeds, 234, s. 
19, s. 19 (A). 
joining in by guardian, 234, s. 
18, (1), 8. 19, 
joining in by husband, 233, s, 
17, p. 234, 8. 19. 
joining in by wife, 175, s. 9, p. 
238, 8. 16, p, 234, 5.19, , 
valuation of interests, 234, s. 
19, (uw), p, 276. 
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Sheds either insane, 178, ss. 16, 


division of proceeds, 234, s. 19, s. 
19 (a), pp. 276-278. 
double guardianship, 234, s. 18. 
dower, release of, 233, 8. 16, 8. 17 
(1), p. 2384, s. 18. 
guardian may assign, 232, (a). 
valuation of, 234, s, 19, (a), pp- 
276-278. 
evidence of sale perpetuated, 
235, 8. 20. 
execution against ward, levy of, 
226, s. 4, (e). 
expense of appointment, allow- 
ance of, 103, 8. 18. 
father, guardiunship by, 239, s. 4. 
te to for support, 230, 
(g)- 
when mother shall be pre- 
ferred, 174, ss. 4-8. 
filing certificate of oath, 282, s. 12. 
vouchers, 230, ss. 8, 9. 
foreign guardians, sales by, 235, 
s. 21. 


foreclosure prevented, 232, (a). 
fraud of guardian, 226, s. 3, (d). 
guardian, ad litem, 224, s. 1, 8. 1(1). 
homestead, release of, 233, 234. 
husband and wife, 174, ss. 4-8, p. 
178, ss. 16, 17, pp. 233, 234. 
income and erases 225, 8. 3,8. 3 
(e), p. 229, (f). 
insane ward, 226, (a), 228, s, 6, (1), 
pp. 233, 234, 246-257. 
ae chargeable in account, 
» (f). 
if not credited effect, 229 (d). 
extra and compound, 229 (f). 
inventory, return of, 231, s. 10. 
jurisdiction to appoint, 7, ss. 3-9, 
p. 224, s. 1, p. 236, 8. 1. 
lapse of time no bar to account- 
ing, 229, (¢). 
lawsuit, expenses of, 230, (g). 
leasing without license, 232, (a). 
license to sell personal estate, 
231, 8. 10, s. 10 (a), 
petition for, 231, s. 10 (a). 
sale without license, 231, s. 10, 
3. 10 (a). 
license to sell real estate, 231-234, 
division of proceeds, 234, s. 19. 
foreign guardian, 235, 8, 21, 
ar eS of two years, 232, 
8.15. 
oath before sale, 232, s. 12. 
petition, 232, (a), p. 235, (1). 
return of sale, 232, (d), p, 234, 
s. 19, (1). 
wood and timber, 231, 8, 11. 
lien for balnnce, 228, s. 7. 
peat tor two years, 233, 8. 
15. 
maintenance of ward, 225, s. 3. 
Ppt a family, 225, s.3, p, 236, 
8, 22. 
new bond and force of, 232, s. 13, 
8. 13 (1). 
next friend, petition by, 227, s. 5, 
(a), p. 236, s. 22. 
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oath before selling, 232, s. 12. 
oe to account, 229, (b), p. 236, 
8. 22. 
party, testimony of, 226 (a). 
parties to suits, 226, s. 4, s. 4(¢). 
partition, guardians in, 214, ss. 7, 
8, p. 218, 8. 23, 
eee for not filing receipts, 
, 8. 9. 
pension money, 226, (f). 
perpetuating evidence of sale, 
235, 8. 20. 
personal estate, sale of, 231, 5. 10. 
without license, 231, 8. ae 
petition for accounting, 229, (b), 
Pp. 236, 8. 22, ¢ 
for license to sell personal, 
231, 8. 10, (a). ’ 
for license to sell real, 232, (c), 
p. 235, (1). 
to Cie evidence, 235, 


qd). 

re natin guardian, 227, (1), 
a). ei 

to revoke guardianship, 228, 


(1). 
prone of will,guardians for, 75, 
8.10. A. 
pro aces of sale, division of, 234, 
8. 19. 
property of guardian, 226, (a). 
of ward, 225, s. 3, p. 226, (d). 
purchaser, deed to, 233-235. 
without notice, of fraud, 232, 


(b). 
purchases by guardian, 226, (da), 
232 (b). 
real estate, lease of, 232, (a). 
sale of, 232-235. 
gocteaae to guardian, p. 230, 8. 8, 


). 
to as ed with register, 230, 
88, . 
release of curtesy, 233, ss. 17-19, 
of dower, 233-235. 
of homestead, 232-235. 
removing guardian, 227, s. 5, s. 5 
a 


return of sale, 231, s. 10, 8. 10 (a), 
p. 234, s. 19, (1). 
reyoking guardianship, 228, s. 6. 
cost of resisting, 230, (g). 
petition for, 228, s. 6, (1). 
sales, see License, 
settlement out of court, 229, (d). 
burden to impeach, 229, (d). 
selectmen petitioning, 227, (1), p. 
236, s. 22. 
service of process, 226, (b), (f). 
spendthrift, deed of, 225, (b). 
pr ag) to revoke, 228, 8. 


(6). 
squandering estate, 225, (2): 
support of guurdian’s children, 
225, 8. 8, p. 280, (@), p. 231, 8. 11. 
of ward's family. 225, s. 3, p. 
230, (2), p. 231, 8. 11. 
remedy for neglect, 225, s. 3, 
p. 281, $. 11, p. 236, 8. 22. 
suits by guardian, 226, s. 4, and 
notes. 
against co-guardian, 123, s. 15. 
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suits against ward, 226, 5s. 4, and 


notes, 

between guardian and ward, 
227, (g). 

not ‘during continuance of 
trust, 227, (g). 

Mie Stepan must show, 


& 
erence ‘required on bond, 224, s. 


for foreign Buerdinns must 
reside here, 235, 8. 
ba eh ee sotbiadé filed, 
thirty anes} bat to file vouch- 
ers, 230, 8. 9. 
ia no bar to an account, 229, 
c). 
two years for selling, 233, s. 15. 
trustship of eee 225, (2), 
Pp. 225, (c), (d), p. 229, (f). 
valuation of Di iyvate interests, 
234, 8. 19, pp. 276-287. 
void ‘sales, 232, s, 11, (Db). 
vouchers, and filing of, 230, ss. 8, 9. 
ward, appeal by, 228, s. 6, (1). 
famil of, 225, 8. 3, p. 230, (g), 
p. 281, s. 11. 
property of, 225, 8.3, p. 226, (a). 
pene Sta accounting, 236, 
8. 29 
waiver of curtesy, 233, 234. 
of dower, 233, 234. 
of homestead, 233, 234, 
wood and timber — see License. 
warning associates, 226, (e). 
warrant mephaet yee 227, (f). 
waste, 225, (2), 
witness, competency of 3 of, 226, a5 Ae): 


GUARDIANS OF MIN 


absconding ward, 245, 8 3. 

absentee’s child, erasdian for, 
240, ss. 7, 8. 

accounting under oath, 242, s. 13, 
and notes. 

authority of guardian, 239, s. 3. 

binding out ward, 244, s. 

rescinding contract, 244, 8. 15, 


1 
bond By. guardian, 224, s. 2. 
isn eacee guardian, 
bonds and stocks, investments 
in, 241, ss. 10, 11. 
gale of, 241, s. 10, (1). 
when treated as real estate, 


241; ss. 10; 12. 
choosing Seay 236-239. 
by fat: 236. Ne . 289, 8. &. 


\by mother, 174, ss. » Dp. 178, 
} 8 17 (a), Bo 236, (a), p. 237, 8 
1, (b), p. 239, (4), 


ign afahoosine SH, (0 Ch 
Lt ge Sie feed OS 241, 
oor ty for appointment, 236, as. 1. 
damages for enticing away, 245, 


s. 17. 
death ‘of absent father, be 8. 8. 
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fava spomien, being guardian, 
241, 8 
enticing away ward, 245, 8. 17. 
father if unfit, 236-7, 8 » 1, (1), (&). 
appointing by will, 60, 8. 30, p. 
239, s. 4, (1). 
nominating, 239, s. 4, (1). 
when alien or absentee, 240, 
ss. 7, 8. 
four y ears? neglect to settle, 242, 
3. 
guardians in general,p.301, index. 
guardians’ account, 242, s. 13, (1). 
industry enforced, 244, s. 15, 
investments prior to July, 1866, 
244, 8. 24. 
since that time, 241, ss. 11-13, 
when in homestead, 245, s. 18. 
jarisdiction for appointments, 7, 
ss. 3-9, p. 224, 8,1, p. 236, 8.1, p. 
287, (b). 
letter of guardianship, 239, (g). 
license to purchase, 245, s. 18. 
Hee sell bonds and stocks, 241, 


10. 
to: sell estate of absentee, 240, 


, 8. 
to sell rea real estate, 231, s.11, p. 
241, 3. 10. 
fntonatoe of hen 231, s. 11, 
p. 289, 8. 3, p. 241, 8. 
when father is Hs alten, 240, 
ss. 7, 8 
marriage of guardian, 240, s. 6. 
one woman as guardian, 239, 
s. 6. 
See sannni marriage, 240 (1). 
ees nominating, 239, s. 4, (1). 
when preferred, 174, ss. 4-8, p. 
vad . 17 (a), p. 237, (a), p. 239, 


mortgiges, investments in, 241, 


Aa sehimatiale guardian, 236, 239. 
partition, guardians in, 214, 88. 
7, 8, p. 218, 8. 23. 
petition on appointment, form 
of, 238, 8. 2, (e). 
when minor is fourteen, 237, 
8. 2, (D), (c). 
when under fourteen, 237, s. 
2, (a), (e), p. 239, 8. 4; (1). 
upon tar ane fourteen, 238, 
8. 2, (f) 
petition ‘for oe to purchase 
land, 245, s. 18, (1) 
for license to sell bonds, etc., 
241, s. 10, (1). 
for license to sell real estate, 
232, (c), 241, 8. 10. 
to rescind binding out, 244, s. 


15; (1). 
to revoke guardianship, 240, 
(1), 244, (2), and s, 15 (1), 
when father is absentee, 240, 
ss. 7, 8, 8. 7 (1). 
probate, guardians for, 74, 8. 15. 
purchasing real estate, 245, 8. 18. 
re- TO ik when forbidden, 
2, 8. 1 
rescindin binding out, 244, s. 15. 
return of investments, 241, s. 12, 
sale—see License. 
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secreting ward, 245, s. 17. 
securities for investment, 241-244, 
bonds and stocks, 241, s. 11. 
mortgages, 241, s. 11. 
savings bank, 241, s. 11. 
sobriety inculeated, 244, 8. 15. 
subsequent marriage of guar- 
dian, 240, s. 6. 
sureties upon bond, liability of, 
244, (2). 
testamentary guardian, 239, s. 4, 
(1). 
three years’ limitation, 242, s. 13. 


GUARDIANS OF INSANE, 246-257. 


accounting under oath, 224, 8. 2, 
228-230. 
ad litem guardian, 179, 8. 17, (a). 
allowances to guardian, 330, (g); 
250, (¢). 
assault unless certificate, 256, s. 
(1). 
asylum for insane, 254-257, ss. 16- 
20. 
board at, 254-257, ss. 16-20. 
committal to by friend, 255, 
ss. 17, 18. 
committal to by guardian, 
255, s. 17. 
bie pestis to by judge, 256, s. 
committal to by parent, 255, 
ss. 17, 18. 
discharge from, 257, s. a 
bond of guardian, 224, s, 2, p.'295, 
index. 
vant a for committing, 256, 
for homestead, 255, (a). 
choice of guardian, 250, (b). 
ant to show cause, 249, s. 3, 
Feelin sete on certificates, 255, s. 
18, p. 256, (1). 
temporary detention with- 
out, 256, 1. 
committing by judge of probate, 
256, s. 19. 
certificate advisable, 256 s. 
19, (1). 


inquisition unnecessary, 256, | 


8. 19, (1), 
Sarit unnecessary, 256, s. 19, 
proceedings for, 256, (a), (b). 
order for committin, , 256, (D). 
Concord’s exemption or sup- 
port, 255, s. 17. 
counsel fees, allowance of, 252, 


(a). 
costs of resisting revocation, 252, 


2). 
Watched without certificate, 256. 
_ discharge from asylum, 257, s. 21. 
dismissing suit, 253, s. 11, (1). 
friend committing, 255, ss. 17, 18. 
guardianship in general, p. 301, 
index. 
homestead, purchase of, 253-255, 
“88. 13-16. 
Bronte) of selectmen, 255, 


oath ‘of oe 254, 8. 15. 
petitioning for purchase, 254, 
s. 14, ne Pp. 255, (a), 


husband, selection of for guar- 
dian, 250, (b). 
implied contracts for necessa- 
ries, 253, (1). 
inquisition, 24 246-250. 
when unnecessary, 255-257. 
insanity, observations upon, 246, 
8. 2. 
suggestions to legislatures, 
246, 3.2 
what is proof of, 48, 48, (a), 15, 
76, (a), (D); (€), 246, 5. 
insolvency, decree of, 5 ‘ss. 11, 
ho dismissal of suit, 253, s. 11, 
inventory, return of, 252, s. 7. 
ec suggestions to, 247, 8. 
letter of guardianship, 249, (a). 
limitation, statute of, 252, (a). 
mecossartee, implied contract 
‘or. 
wat are such, 259, (a), 253, 
(1) 
new promise by guardian, 252, 


(a). 
by ward not binding, 252, (a). 
notice of appointment, 262, 8. 6. 
application, 246, s. 1, 249, s. 3. 
‘by committee, 248, (a). 
te unnecessary, 256, 8. 19, 
observations upon insane per- 
sons, 246, s. 2. 
parent committing to asylum, 
255, 88, 17, 18, 
papel notice to town, 257, s. 20, 


(1). 
pending) suits, 253, s. 11, (1). 
return of inquisition, 249, s. 3. 
Ten eAs over for support, 257, 8. 


revoking guardianship, 250, (¢). 
selection of guardian, 250, (b). 
subsequent contracts after appli- 
cation, 252, ss. 9, 10. 
suits by and against ward, 226, 
8. 4, p. 252, (a). 
void contracts of ward, 252, ss. 
ss. 9, 10, 
when implied are not, 253, (1 
Bh Seo for inquisition, 
a). 
ny saan to asylum, 


) 
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250-255. 

accounting under oath, 224, 8. 2, 
pp. 228-230. 

appointment of, 250, s, 5. 

bond of guardian, 224, s. 2, p. 295, 
index. 

car neat for homestead, 255, s. 

form of, 255, (a). 
eomplaint and forms of, 250, 251. 
eontracts of spendthrifts, 252, 8. 


after application, aay s. 10, 

implied contracts, 253, (1). 

necessaries, nies 8. 4, (1), p. 
253, 8. 10, (1). 
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ef spendin: Se 
rift, 250, (1), 
253, 8. 12. 
253, 8. 12. 


8.10, 
guardianship in general, p. 301, 
index. 
homestead, purchase of, 254, s. 14. 
certifica for, 255, s. 16. 
cost of, limited, 254, s, 14. 
oath of guardian, 254, s. 15, 
implied contracts of ward, 250, 
(2), 252, (@), 258, (1). 
industry enforced, 252, s. 8.. 
insolvency, decree of, 253, 8.11. 
no dismissal of suit, 253, s. 11, 


qa 
~) letter x guardianship, 251, (e). 
limitations, statute o , 252, (a). 
new promise, 252, (a). 
opt args of family, 250, s. 4, 
8. 13. 
notice of application, 253, s. 
of appointment, 252, s. oe 
ratifying contract of ward, 253, 


s. 10. 

rescinding bo of ward, 225, 
(b), 226, (¢), 23: 

selectmen, cartaueda by for 


homestead, 255, s. 16. 
complaint by; 250, ss. 4, 5, p. 


250, (a). 
subsequent contracts of ward, 
252, ss. 9, 10. 
implied benoit bt (1). 
necessaries, 250, 8 5 (1), vp. 
-252, 8. 9, (1), D 58" (1p 
return of tear ne 252, 3. 7. 


meant appeals relating to, 36, (b), 43-| 


as descriptive terms, 47, 8. 6, p. 


). 

aistibition to, 140, 8. 23, p. 164, s. 
6, p- 

list ie to be filed with account, 
104, s. 21. 

of deceased devisee or legatee, 
51, 8. 13. 

proving will, 73, 8, 

suits s against, 119, win p. 125, 8. 22, 


werRshie.; roof of, 165, ke 6, (d). 
HEREDIT. TAMENTS 8, 3, 8. 20, p. 194, s. 9, 


(2). 
HIGHWAY, defined, 4, s. 25. 
Sage eee gel county, terms in, 21, 


HOLIDAYS not court days, 23, s. 11. 
HOMICIDE, no action for at common 
Fret 2a G) Fa post th 7, (2 
statute, reme ye Be, Ty 
HOMESTEAD RIGHT, after a sith 
veyance, 190, s. 
assignment of, en , index. 
as of what time estimated, 216,(1). 
certificate, Perens of, 255, (a). 
curtesy in, 193, 8. 5. 
estoppel to deny, 192, s. I, (f£). 
fraudulent purchase of, 194, s. 8, 


2 
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HOMESTEAD RIGHTS — Continued. 
in curtesy, 193, 8. 5. 
in Pa tds redemption, 191, (c), 
18 
in nated hy parcels, 191, (a). 
not transferable, 192, 
occupancy necessary, 191, (a), 
192, (e). 
coors value determined, 278- 


purchase of by guardian, 253-255. 
reversion in, 151, s, 2, p. 153, 5. 6. 
to Busta in estate of wife, 193, 
8. 5. 
to minor children, 190, s. 1. 
to unmarried persons, 193, s. 6. 
to wife and widow, 190, s. 1. 
under bond ese a deed, 190, 8. 1, 
HOMESTEAD, H HOW LOST. 
by abandonment, 192, (d), (e). 
of wife by husband, 190, (1). 
by acceptance of bequest in liew 
of, 52, (1), p. 59, 8. 27, p. 190, s. 18. 
by deed, with approval of judge, 


92, 8. 3. 

by alrare, 192, (g). 

by estoppel, 192, BH eW(L) 

by license and sale under, 153, 8.6. 

by joint deed, 192, s. 3. 

by new homestead, 191, s. 1, (b). 

by waiver, to take’ share, 187, 88. 
9, 10, p. 203, 8. 28. 

not by femboxary absence, 191, 
(b), p- 192, (a), (e). 

nor by marriage, 192, (e). 

nor by neglect to apply to sher- 
iff, 192, (e). 

nor by necessary removal dur- 
atte litetime ot husband, 192, 

), (e)- 
nor ink yoluntary separation, 


192, 
what debts are exempted from 
its operation, 194, s. 8. 
HUSBAND AND WIFE, 172-182. 
abandonment of children, 182, 8 


26. 
of wife, 172, ss. 2,3, p.177, 8.15. 
adoption of children, 179-182. 
maarout by next friend, 181, s. 


oe of, 182, (1). 
appeal by petitioner, 181, 8. 
26, p: 182, (1). 
change of name, 181, s, 24. 
consent to adoption, 179, s. 20. 
sons of adoption, 180, 8. 21, 


legal tN eet 180, ss. 


Neditectl rights lost, 183, s. 23. 
new heirship seauireds 182, 


8. 22. 
alien’s estate, sale of, 172 a 8. 8. 
wife, rights of, 172, et , D. 174, 
ss. 45, p. 177, 8. 1 
assignment of AN p. 294, in- 


ex. 
of homestead, p. 294 index. 
of shares, p. 294, — ee 
bigamy what is, 17. 4, 
bond upon sale of abbands es- 
tate, 173, 8. 3, p. 174. 
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peeticd community, joining, 177, 
s. 15. ? 
changing names of children, 181, 


8, 24, 
children of alien, custody of, 174, 
ss. 4-7. 
contracts of married women, 172, 
s. 1, p. 176, ss. 12, 13, 
with husband, 172, (1), p. 176, 
8. 12, (1), 5. 1). 
Care "he ‘is a alien, 174, ss, 


creditors of husband, 172, s. 1, (1), 
p. 176, s. 13, (1). 
curtesy, right of, 172, (1), p. 175, 8. 
11, p. 176, s. 13, (1), p. 189, 8. 1 14, 
release of, 176, s. 13, (1), P- 177, 
ss. 16, 17, p. 233, 8, Vi 5 
debts of wife perore marriage, 
176, 8. 12, p. 179, s. 
husband not table for, 179, 8. 


deeds, hieeband to wife, 176, ss. 
2, 


when either is insane, 177, ss. 


1 5 
distributive share of husband, 
= s. 2, p. 175, 8. 11, p. 189, ss. 15- 
1 


distributive share of wife, 182, s. 
27, 186-188. 
diyoree by alien husband, 174, ss. 


divorce, cause of, rights of wife 
upon, 172, 8. 2, p. 177, ss. 15-17. 
dower, of minor, release of, 175, 
8. 10, p. 176, 8. 12. 
released by guardian, 178, s. 
4 
validity of contract of sale to 
mae 172, (1), p. 176, 6. 
ah) 
earnings of children to mother, 
172, 8. 2, p. 174, ss. 4, 5, 6. 
protected against trustee 
rocess, 172, s. 2, (1). 
eB ed protection, 172, 8. 2, 


fraudulent gifts and sales, 96, (b), 
7, p. 172, 8. 1, p. 176, (1). 
bilge are not, 96, (b.) 7, p. 172, 


1, (1). 
guardiariship of children, p. 303, 


ed write when insane, 250, (b). 
a releases by, 178, s. 17, 


a) 
releases with, 175, s. 9. 
hired man or tenant, 176, s. 18, 


(1). 
ig lo assignment, ante 294, 
ex. 


how lost, ante 305, index. 
in what land, ante 305, index. 
imprisonment of husband, 177, s. 


15. 
for desertion or peglect to sup- 
ort children, 182, s. 2! 
injunction to prone puakady of 
children, 175, ss. 
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insanity of husband, 172, ss. 2, 3, 
p. 177, ss. 15-17. 
of wife, a. ss. 16, 17, and 
notes, p. 250, (b). 
insurance policy’ to wife, 176, (2). 
sone celibate community, 177, 


re aose of husband, 175, s. 10, 
of dpe of "husband, 175, 


eaenord and tenant, aoe s. 13 (1). 
liability of husband, 172-182. 
ay teen: law for debts, 173 
a). 
taken away, 179, 8. 18. 
for support of wife, 172, s. 3, 
p. 173, (a), p. 177, ss. 15-17. 
not if she elope, 173 (a). 
lability of feme covert, 176, s. 12, 
and notes. 
cannot be surety of husband, 
176, 8. 12, and notes. 
life estate of ee 176, 8. 11, 
p. 189, 8. 14, p. 193. 
next ftiena, ponents by, 181, s. 25, 
p. 182, (1). 
who is, 182, (1). 
when set aside, 182, (1). 
occupancy of wife’s land, 176, s. 


(1). 
partition of real estate, 175, s. 9, 
p. 294, index. 
petition for adoption, 179, (a). 
for change ot name, 180, s. 20 
(a), p. 181, (1). 
for sale of husband’s land, 
173, (b), 178, (a). 
where either is insane, 178 (a). 
release of puetes by husband, 
ae (1), 176, s, 18, (2), p, 233, sa. 


by Ds ee preiece: 178 (a), p. 233, 
88. 
Teoceee of beer by wite, 175, s. 
p. 233, ss. 16-19. 
os her guardian, 178, s. 17 (a), 
fi 234, ss. 1 
with his guar Salen 175, 8. 9, p. 
178, (&), 233, 8. 16. 
gees of homestead, 305, p. in- 


vights of Eoebeaes 46, 8. 2, p. 176, 
8. 11, p. 193, 8 
of wife, 172-182, 
of either to distributive 
share—see next subject, 
index. 
sale of his estate for support, 172, 
8. 3, p. 177, ss. 15-17, and notes. 
separate estate of wife, 172-176. 
hands of trustee, 177, s. 14. 
servant, or tenant, 176, 8. wi (1). 
oaks let a ae against wife, 176, 8. 
* , 8. 1 
surety nip forbidden, 176, 8. 12, 


hens ise him for her, 176, 8. 13(1). 

trustee for wife, 177, s. 14. 

trustee process, protection 
against, 172, s. 2 (1 

wil of feme covert, 145, 8. 11. 
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ae a al at WIFE SURVIVING, 


abandonment of wife, forfeiture, 
Se Nh to widow, 183, s. 1, p. 


. 12. 
Sains 183, (b), 184, (d). 
appeal from, 38, (b), 184, (da). 
examples of, 184 (d 
how accounted for, 38, (b), 183, 
s. 1, p: 184, (e). 
how barred, 183, (c), 188 (a). 
insolvency of estate, 183, eae 
may be in money, 183, 1 GP) 
not a gift, 183, (b), rg ). 
petition for, 1 183, (a 
time tor applicat: a 184, (c). 
when waived, 184, (c), (a). 
cat ele allowances, 183, 
(b), 134, (ay 
eppest from allowance, 38, (b), 
84, (d), p. 293, index. 
ead hh of. dower, 294, index. 
of homestead, 294, ind: lex. 
of distributive share, 294, in- 
ex. 
bequests in lieu of other rights, 
59, 8. 27, pp. 188, (a), 190, s. 18. 
contribution to mortgage, 185, 
(b), 191, (c), 201, 8. 25, (a). 
eurtesy protected, 176, s. 11, p. 
89, 8. 14, 
bequest in lieu of, 190, 8. 18. 
creditor’s rights in, 172, (1), 
176, 8. 13, (1). 
lost by abandonment, 190, (1). 
release of, 176, s. 13, (1), p. 177, 
ss. 16, 17, . 189, 8 8. 16, 
distributive share ‘of husband, 
189, ss. 15-18, 
abandonment forfeit, 190, (1). 
assignment of, 294, index. 
bequest in lieu of, 190, s. 18. 
divorce cuts off, 188, (a). 
division of proceeds, 234, s. 


19. 
one-third of personal, 189, ss. 


» 16. 

one-half of personal, 189, ss. 
15, 16. 

one-third of real, 187, 8. 9, p. 
189, 8. 16. 

releasing curtesy, 189, s. 16, 

settlement in heu of, 190, 8. 


1i. 
sed i share of widow, 186- 


assignment of, 294, index. 
peduyet ah liew of, 59, 8. 27, p, 
\ 190, s. 1 
j divorce cuts off, 188, (a). 
elopement cuts off, 188, (a). 
estoppel to claim, 188, (a), 
one-third of personal, 186, 8 


ae 
one-half of personal, 187, s. 8. 
one-third of real, 187, 8. 9. 
one-half of real, 187, s. 10. 
settlewent, 188, s. 11. 
when in addition to dower 
and hémestead, 186, ss. 7, 8. 
when by releasing dower and 
homestead, 187, ss. 9, 10. 
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divorce cuts off all right, 188 (a 
dower, assignment of, 2a = ox." 
in what lands, 299; ind 
how estimated, 185, 8 8. ris 
how lost, 299, index. 
may be conveyed, 185, (c). 
value of determined, 276-287, 
waste in, 185, (1), 186, s. 6. 
ioaabe is bars dower and rights 
a). 
equity of redemption, dower in,’ 
185, (b), 191, (¢), p. 294, index. 
equity, fomestend in, 294, index. - 
e810 el to claim dower, etc., 


a). 
fonslan timber for, 185, (1). 
cai age not waste, 185, (1), 186, s. 


fuel, for tenant for life, 185, (1), 
p- 186, 8. 6. 
gifts py husband or wife, 97, (b), 
172, 8. 1, p. 176, (1). 
heirs, suits against, 189, (1). 
homestead, bequest in lieu of, 
190, s. 18. 
assignment of, 294, index. 
in what lands, 294, index. 
how lost, 305, index. 
release of, 187, ss. 9. 10, p. 189, 
8s. 15-17. 
when not in 
lands, 186 (e), 190. 
insolvent estate, PaChence in, 
183, (b). 
instantaneous seizin, 185, (a). 
lease hold, no dower in, 186, (f). 
in lieu of other rights, 190, s, 18. 
mines, dower in, 185, (d). 
mortgaged land, dower in, 185, 
(b), 191, (c). 
homestead in, 201, s. 25, (1). 
partnership land, no dower in, 
186, (e). 
nor pomectead unless, etc., 
186, (e), 190, 8. 1. 
quarries, dower in, 185, (a). 
reciprocity to husband, 189, 8s, 


Par ierehip 


recording zelease of dower, ete., 
187, 8. 9, (1). 
release of dower and homestead, 
187, ss. 9-11. 
to be in writing, 187, 8. 9, (1). 
and recorded, 187, s. 9, (1 ye 
remainder, no dower in, 185, (a). 
rents, assignment of, 186, s. 5. 
until assignment, 188, s. 13, 8. 


settlement upon wife, 188, s. 11. 
upon husband, 190, s. 17. 
tenant in dower may convey, 
185, (c). 
husband may be tenant to 
wife, 177, 8. 13, (1). 
waste by, 186, s. 6. 
trust land, no dower in, 185, (a). 
waiving dower and homestead, 
187, ss. 9-11. 
in writing and recorded, 187, 


s. 9, (1). g20 
. waste, what is, 185, (1), 186, s, 6. 
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BOR 


INTEREST. 


IMPLIED contracts of ward, 252, (a), | INSOLVENT ESTATES — Continued. 


253, (1). 
IMPRISONMENT for contempt, 66-68. 
for deserting or neglecting to 
rovide for children, 182, s. 26. 
of legacies, 57, 8. 24, (c), (1), 
p, 127, (a). 
current expenses, charged upon, 


INCO. 


261, (@). ‘ 
to be applied to support of mi- 
nor, 225, 8. 3, 8. 3 (¢). 
INCORPORATED place, 1, s. 5. 
INDEBTEDNESS of administrator, 
100, 8. 12. 
of heir, 166, s. 10. 
INDEXING will deposited, 64, 8. 1. 
INDORSOR and indorsee, 144, s. 1, (e). 
INDUSTRY aad sobriety, 244, s, 15, p. 
252, 8. 8. 
IGNORANCE of testator, 50, (d). 
INHABITANTS, 1, s. 5. 
INJUSTICE how determined on peti- 
tion to appeal, 41, s. 9, (2). 
INQUISITION of insanity, 246-150. 
guardian upon, 304, index. 
when unnecessary in order to 
commit, 255, s. 18, p. 256, s. 18, 


(1). 

INSANE persons defined, 3, s. 17. 
guardians for, 304, index, 
homestead of, 192, s. 3. 
insolvency of, decree of, 253, s. 11. 
jurisdiction over, 7, 38. 7,8, p. 246, 


sills 
INSANITY, what is, 3, s. 17, p. 47, 8. 7, 
pp. 48, (a), 49, (b), 75, 76, 246-248. 
INSOLVENT ESTATES, 127-143. 
actions against, 142, s, 29. 
administration expenses, 138, s. 
18, 140, 8. 25. 
cs aa gaia Up? claim, 136, ss. 16, 


TT. ; 
his indebtedness, 100, s. 12, 
allowance to widow, 183, (b). 
assets from another state, 142, s, 


28, (a). 
children under seven years, sup- 
port of, 140, s. 23. 
collateral security, 132, ss. 10, 11. 
commission of insolvency, 128, 
8. 1 and notes. 
if extended, 133, s. 12, s. 12 (b), 
134 (d). 
if set aside, 133, s, 12 and 
notes. 
commissioner’s duties, 129-138, 
compensation, 140, 24. 
new commissioner, 134, s. 13. 
to be first sworn, 130, 8. 5. 
contingent debts, 130, s. 7, (a). 
eorrection of errors in report, 
135, s. 15. 3 
debts not due and payable, 130, 
8.7. 
decree of insolvency, 127, s. 1. 
of discharge to administra- 
tor; 140, 8. 25. 
of distribution, 139, 140. 
Pais form of decree, 139, 
Lye 
errors in report corrected, 135, s. 
15, p. 136, (1). ' 
extending commission, 1383, s. 12. 
foreign administration, 141, 142. 


foreign assets, 142, s, 28, (a). 
creditors, 141, 142. 
fraudulent decree, 141, 8, 25, a); 
aarti charges, 138, 8. 18, p. 140, 
8.25. * 
heirs and legatees, balance to, 
140, s, 23, 
interest on claims proved, 131, s. 
8, p. 139, s, 20, p. 140, 8, 22. 
qty trial, 142, 3. 29. 
ast session, 129, 8.3, ~ 
last sickness, 138, 8, 19, p. 140, s, 25. 
legatees and heirs, 140, s. 23 
limitation for presenting claims, 
129, s. 2. 
nae claims not over $20, 135, s. 
new commissioner, 134, s. 13. 
non-resident estate, 141, s. 26. 
notice by commissioner, 129, s. 4. 
form of, 130, (a), 134, (a), 
by Juoee ot probate, 136, ss. 


alive 
by referee, 138, (a), 
oath to claim, 130, s, 6, p. 187, (a). 
offset to claims, 131, s. 9. 
Penang suits, disposition of, 142, 
8. 29. 
preferred claim, 138, ss, 18, 19. 
private claim of administrator, 
136, 8. 16. 
notice of to be given, 137, s. 


reference of, 137, s.-17, and 
notes. 
rates and taxes, 138, s, 18. 
reference of claims, 187, ss. 16, 17. 
of pending suits, 142, s, 29, 
report of cominissioner, 185, s, 14. 
form of, 128; (¢). 
bie ie new commission, 135, 
second account, 140, s. 22. 
setting aside commission, 134. 
set off, 131, s. 9. 
surrendering security, 132, s. 11, 
surviving partner, 130, (b). 
taxes preferred, 138, s. 18. 
trustee suits, 131, (c). 
twenty-dollar claims, 135, s. 15. 
widow, allowance to, 138, s. 18, p. 
140, s. 25, p. 183, (b). 
witness, examination of, 130, s. 6. 
aan when excluded, 180, 
8, 6, (1). 
when compelled to testify, 
130, 8. 6, p. 137, (a). 
INSTANTANEOUS seizin, 185, (a.) 
INTERESTED judge, 8, ss. 9-12. 
INTEREST, allowance of oy commis- 
sioner, 131, s. 8, p. 139, 8. 20, p. 
140, 8. 22. 
on bond to judge of probate, 34,(1) 
on legacies, 127, (a), 169, s. 13, (1). 
on balance in hands of adminis- 
trator, 105, ( a) 
in hands of guardian, 229, (f), 
in hands of trustee, 258, (3). 
tables for, 285. 
to be filed with account, 105, 


Be cd compound interest, 127, 
(a), 229, 8. 7, (fF). 


INTERLOCUTORY ORDER. 


INTERLOCUTORY order, 36, s. 1. 
INTOXICATING papot, - 31. 
ce in descent, 3, s. 


. dower in equity of redemption, 


NTORIES AND ACCOUNTS, 93- ¢ 


09. 
account of sales kept, 98, s. 7. 
dp tain by administrator, 104, 
8. 21, 
by ennrsian 224, s. 2, pp. 228- 


by trustee, 257, s te 258, (3). 

administrator's indie tedness, 

100, 8. 12. 
advertisement for sale, 98, 8. 6. 
allowance to widow, 102, 8.17. 
application to compel account- 

ing, 108, 8.24, p. 229, (b), 236, s. 22. 
appraise value if not sold, 97, s. 

5. 


ardent spirits disallowed, 102, (1). 
assets, what are, 96, s. 4, b). 
debts of administrator, 100, s. 


12. 
if not inventoried, 95, s. 4. 
in ENT jurisdiction, 94,(1), 
9.2, (1). 
losses by negligence, 100, 8 
0, p. 101, ss. 14, 15. 
real estate, 101, ss. 14-16. 
rents and profits if estate in- 
solvent, 101, s. 13. 
waste and what is, 100, s. 10, 
(1), & 11, (1), p. 101, ss. 14, 15. 
auction sale of goods, 97, 8. 5, 
of real estate, 101, ss. 15, 16. 
petition for license, 97, (a), 151, 
8. 3, p. 161, (a). 
beneficiaries, list of to be filed, 
104, s. 21. 
bibles exempted, 94, s. 3. 
blanks for inventories, 14-18. 
bonds, transfer of without sale, 


99, -s. 9. 
bond ot yer dese 94, (a), 119, 
(c), 196, 8. 17. 
busidines when assets, 95, (b), 4, 
A 
burglars, losses by, 96, (b), 11. 
charges upon estate, 102, 8.17. 
chattels real are assets, 95, (bd), 


(1). 
chattels, what are, 95, 96, (b). 
St Se eRe OX, losses by, 100, 
(1), 128, s. 1 
@onnianonc: 96, (a). 
claim for, filed in account, 


105, (b). 
not on specific bequests, 106, f 


€). 
compromising debts, 94, (a), 100, 
s. 11, p. 102, (1), 112, .s. 5. 
costs of litigution, 102, (1), 230, (g). 
course of business, 104, (a). 
bear in another state, 94, (1), s. 
2. i ? 
oD administrator, 100, s. 12. 


101, s. 14, (1). 
assignment of, 294, index. 
equitable @ accounting, | 96, (6), 11. 
estoppel to dispute account, 102, 


(1), 
execution levies, sale of, 101, 8. 16. 
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excappsions from inventories, 94, 


from sale, 99, 8. 8, 169, ss. 13, 14. 
expenses of administration, 102, 
(1), 103, 8, 18, p. 280, (g). 
fixtures, when assets, 95, (b). 
former accounting, 95, s. 4, (a). 
ane gifts and sales, 96, 
(b), T. 
refusal! to inventory, 94, (a). 
funeral charges, 102, (2), 138, s. 18. 
further accounting, 95, (a), 96, (c). 
gifts to wife and ¢ children, 96, (b), 


7. 
goods and chattels, sale of, 97, ss. 
gravestones, 108, 8. 19, (1), p. 138, 


growing crops, 95, (b), 2. 
eer appointment, expense 
of, 103,.8. 18, 
inventor y by, 252, 8. 7, p. 231, 


s. 10. 
heirs, list of to be filed, 104, s. 21. 
homestead exemption, 101, (1); (a). 
interest, charges for, 105, (e). 
compound and extr: a, 106, (c), 
127, (24), 229, (f), 285, 
tobe entered in‘account filed, 
(a). 
insurance expenses, 102, (1). 
et and tenant, 95, (b), ss. 
6. 
leases for years, 95, (bd), 1,3. 
legacies, 102, -s. 17, p. 127, (a). 
legates, list of to be filed, 104, s. 


lisenee to sell sends, 97, 8. 5,5. 
5 (a), p. 231, 8. 10. 
to sell real estate, 101, ss. 15, 
16, pp. 231-234. 
limitations, statute of, 100, (2). 
machinery, 95, (b), 6. 
me bY, b when personal assets, 
5. (D), 5. 
morieegra property; 
tion of, 101, s. 14. 
when equity only to be sold, 
101, s. 14, (1). 
mourning apparel, 103, s. 17, (2). 
MEEMESRES: losses by, 100, s. 10, 
p. 102, (1). 
new account when required, 95, 
(a), 96, (¢). 
non-resident debtors, 94, s. 2, (1). 
notice, to settle account, 104, s. 21. 
by referees, 137, (b), (c), (d). 
for sale of goods, $8, 
of administrator's eelsie 136, 
/ ss. 16, 17. 
of fraudulent sale, ae (b). 
oath to claims, 103, s. 20. 
outlawed claims, 103, s. 17, (3). 
partnership, inventory of, 109- 
1 


redemp- 


pension money, 96, (b), (9) 
purchased land, sale Ke) 11, s. 16. 
refusal to inventory, 94, (a). 
seme for not accounting, 108, 


rents becoming due after de- 
cease, 95, (b), 3, p. 101, s. 13. 
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tne allowance of, 101, (1), 102, 
( 


sale of goods and chattels, 97-99. 
of bonds and ‘stocks, 99, s. 9, 
8.9 (a), p. 241, 8. 10, p. 258, 


8. 3, 
schedule, form of, 104, 8. 22. 
specific bequests, when not to be 
sold, 99, 8, 8. 
no commission on, 106, (e). 
sale of land for, 101, s. 15. 
standing crops, 95, (b), 2. 
stocks, transfer of without sale, 
99, 8. 9, p. 281, (a). 
when to be sold, 97, 8, 5, 8.5 
(b), p. 241, 8. 10, 8. 10 (1). 
stolen money, 96, (b), 11. 
stoves, when personal assets, 95, 


(b), 6. 

taxes, 102, (1), 138, s. 18. 

trust property, 96, (b), 8. 

trustee, inventory by, 257, 8.1, p. 
258, (2). 

waste, liability for, 100, (1), p. 101, 
ss. 14, 15, p. 123, s. 15. 

wearing apparel exempted, 94, 

abavaAale ornaments exempted, 
94, 8. 3, 

witness fees, allowance of, 106, (f). 

eH gene tie BY GUARDIAN, 21, 

ss. 11, 12. 

by trustee, 258, s. 3, p. 261, (a). 

depreciation of, 261, s. 6, (a). 

stocks and bonds, 261, (a). 

railnoad shares, 261, (a). 


JOINING in husband's deed, 175, s. 10, 
pp. 176-179, 
Aled armas sa i 100, (1), 123, s. 


authority, execution of, 3,8, 14. 
demands, 123, ss. 14, 15. 
guardians, 123, ss. 14, 15. 
trustees, 261, s. 6, (1). 
JUDGE, defined, 6, s. 1. 
JUDGMENT, aguinst administrator, 
form of, 122, 8. 12 and notes, p. 
123, s. 13. 
upon yprobarte bond, 34, 35. 
effect of as a bar, 33, (a), 35, 
88. 17, 18, 
judgment how certified, 147, s. 10. 
JUDGES OF PROBATE AND THEIR 
JURISDICTION, 6-14, 
adjoining, county judge, 8, ss. 10, 
Il, p. 9, 8s. 17, 18. 
adjournment, 9, 88.15, 17, p.8, 8.10. 
administration, 6, 8. 2, p. 7, ss. 6, 
7, and notes. 
in what county, 7, s. 7. 
adoption of children, 7, s. 4, p. 
179, 8. 19. 
assignment, of dower, 7, ss. 4-7, 
p. 190, index p, 294, 
of homestead, 7, ss. 4-7, in- 
dex p. 294. 
of shares, 190-212, index p. 204. 
bond for costs of special term, 9, 
s. 16. 
certificate of register, 9, ss. 17, 18. 
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changing names, 13, 8. 25,'p. 181, _ 
s 


. 24, 
common law jurisdiction, 6, s. 2, ' 


(a). 
compensation of special term, 
8,8. 11, p. 9,8, 14. : 
constants to serve process, 12, 8, 


Sore of record to all intents, 6 
8.1. 
decree not appealed from when 
conclusive, 6s. 1, (a), 8. 2, (b), p. 
8. (2), p. 21, (@), P. 27, (b). 
eel forms of, 28, s. 12, 
8 as of last day of term, 6, (b). 
depositions in probate court, 10, 
s, 19, and notes. 
ee of judge by court, 9, ss, 17, 


proceedings for, 10, s. 18, (a). 
disability of judge, 8, s. 9, p. 9, 
ss, 17, 18. A 
dower, 7, ss. 4-7, index p. 294, 
dwelling-house Courts, 8, s. 13. 
ecclesiastical law, 6, s. 2, (a). 
estates of non-residents, 6, 8. 2, 
{b), pS: (1), 94, (1), 8.2, (1), p. 
|, Se de 
extra services, 8, ss. 13, 14, p. 9, 
ss. 17, 18. 
fees, taking of prohibited, 12, s, 
fraudulent decrees, 6 (a). 
guardianship, 7, ss. 3-9, index 
p. 301-305, 
in what pea Te.8. 
homestead, 7, ss. 4-7, index 2 294. 
nea persons, 7, ss. 7, 8, index 


ieee judge not to sit, 8, ss. 

minors, guardianship of, 7, ss. 3-9. 

non-residents, 6, (b), p. 18, (1), 94, 
(1), 8- 2, (1), p. 240, 8. 7. 

no jurisdiction over property 
a belonging to deceased, 6 


partition of real estate, 7, ss. 5-8, 
p> 217, 8: 21, 

penalties upon judge, 13, s. 24, 

probate of wills, 6, s. 2, pp. 64-78. 

in what county, 7, 8, 6. 

records to be kept, 6, s. 1, p. 8, 8. 

security for costs, 9, s. 16, index 
p. 297. 

service of process, 12, s. 20. 

aioe’ of judge, 9, s. 17, p. 18, 8. 

special courts, 8, 9. 

spendthrifts, 7, ss. 3, 7, 8, index 


supreme court, detail by, 9, ss. 


trustees of estates, 7, ss. 4-8, pp. 
257-265. 

vacancy provided for, 18, s. 10. 

void decrees, 6, 8. 2, (b), p. 8, (2), 


. 27, (D). 
vole wills, 12, s, 21, (1), P- 47, 8.1. 
noe Hoy to be made by Judge, 
» SB), 


JURY TRIALS. 


_ JURY TRIALS, 41, s. 1, p. 142, vis 
LABOR pegs SBS , 194, 8. 8. 
a AL ESTATE defined, 


LANDLORD. ‘AND TENANT, 95, (b), 5, 
6, p. 176, 8.18, (1). 
LAPSE OF TIME no bar to trust, 229, 


8. 7, (€ 
LAPSED legacies, 51, s. 13. 
LAST Sagar. of commissioner, 129, 


2,3. 
LAST SICKNESS, 138, 8, 19, p. 140, 8. 25. 
LAWSUIT, expenses of, 80, 8. 10, (1), Dp. 
; 94, a4, (a). p. aon (s (1), p. 280, (g), D. 
c 
. LAWS, ge to take iadeuk: 5, s. 36, 
LEASES FOR YEARS, personal as- 
Moi 95, (b), 1, 3 
o dower in, 186, ‘(ft ). 
LEASING without license for, valid, 


2, (a). 
LEGACIES. assenting to, 225, s. 3, (a). 
‘ assumpsit for, 127, (a). 
bill in equity from, 127, (a). 
charged upon real estate, 59, s. 
29, p. 102, Ss, 17. 
for infants, income of, 261, (¢). 
income or interest on, 127, (a), 


(1). 
releasing, 127, (c). 
suit for upon bond, 32, s. 5 (2), p 


127, (b). 
' LEGATERS, Pe to debts, 
169, 


distribation to, 140, 8, 23. 
dying before testator, ar (da). 
exempted from sales, 99, 8. 8. 
giving security for debts, etc., 
96, 8. 17: 
see also Legacies. 
LEGISLATURE, suggestions to, 246, s. 


2, Bi 253, s. 10, (1). 
LEVIES UPON EXECUTION, 34, s. 11, 
Pp. 226, s. 4, (€). 
against homestead, 192, (f), p 
(a), Dp. ad s. 7, 8. 8, (2), (3). 
LICENSE “To” PURCHA E, home- 
stead, 54,3 s. 13. 
other real estate, 245, s. 1 
bears ae SELL AND Tita SSPE 
RSONAL ESTATE 
nies and gockss 97, (b), p. 99, 
(a), p. 241, s. 10. 
goods and ‘chattels, 97, 3. 5, p. 231, 


s. 10. 
to administrator, 97, s. 5. 
to guardian, 231, s. 10, p. 240, ss. 


3. 
to ‘foreign administrator, 162, s. 


: 19, s. G 

LICENSE TO SELL AND CONVEY 

REAL ESTATE i 

ey entee, 240, ss. 7, 8 

inistrator, lols 88. Rh 16, p. 

soo 8.17, pp. 150-162, p. 264, 8. 10. 

advertisement, 155, s. ll, p. 156, 
(c), p. 232, ce 

agreement of deceased to sell, 
159, 5. 16, 3. 16 (a). 

assent of widow, 153, s. 6. 

auction sale, 155, 8. 11, p. 231, s. 11. 
bond for accounting, 155, 8. 9, p. 
282, s. 13. 
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“LICENSE TO SELL — Continued. 
by devisees, or heirs, to pre- 
vent sale, 154, s. 8, and notes. 
Varese description of, 155, s. 


1, (a). 

certiticate of appointment, 93, s. 
pil 

color of fine, when deed is, 157, 


(g)- 
charges upon estate of deceased, 
102, s. 17. 
conditions of sale, 156, (¢), 1. 
covenants in the deed, 157, (e). 
eey release of, 233, 234, 


Rennes, cone ieetrRnees of, 150, (1), 
p. 151 
of vats ree: 159, s. 14, p. 
235, s. 20. 
deed, boundaries in, 155, s. 11, (a). 
forms of, 156, (a), (@), D 233, (1). 
in excess of title, 1 56, (D), 
Bpyanee lands, when to be sold, 
99, s. 8, p. 169, 88.13, 14. 
dower land, sale of, 163, s. 6, p. 
233, ss. 16, 17. 


ss. 


- how estimated, 154, Ss. 7, (a), 
pp. 276-287, 
dower, released, 153, 8:6, pp. 233, 
234, ss. 16-19. 
estates less than a fee, 151, s. 2, 
p. 153, (a), p. 156, ( 


evidence of sale perpetuated, 
158, 8. 14, p. 159, (a), p. 235, s. 20. 
execution lands, Rater of, 150, s. 1. 
facts proved, decree of, 158, s. 14, 
and notes, p. 235, s, 20. 
foreign administrator, 161, ss. 17, 
18, and notes. 
guardian, 235, s. 21, and notes. 
fraud in selling, 157, 8, 12, 
by being purchaser, 157, (f). 
fraudulent conveyances by de- 
ceased, 151, (a), p. 157, (e). 
pee without notice, 
fraudulent judgment, 150, (2). 
grant of administration, proof 
of, 162, (1). 
guardian sales, 231, s. 11, p. 282, 
12, p. 235, s. 21. 
homestead init, 151, 8. 2, p. 153, 3. 
6. 


how estimnted, 154, s. 7 (a), 
pp. 276-287. 
lands purchased, sale of, 150, s. 1. 
nee sales for, 102, 8. 17, p. 150, 
8.1 
less than a fee when sold, 151, s, 
2, p. 153 (a), bee D). 
letter of eo nistration, 162, (1). 
license for sale, form of, 152, s. 3. 
limitations, statute of, 150, (3). 
xe years for selling, 159, 3 


misrecital in deed, 157, (e). 

mortgage, assignment of, ec (b). 

notice and return of, 157, s. 18, (a). 

oath before: selling, 155, s. 16, p. 
232, s, 12. 

official ‘* certificate,” what is, 162, 


s. 1, (1). 
of the whole parcel, 153, s, 4. 
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LICENSE TO SELL — Continued. 
petition for sale, form of, 15], s.3. 
by administrator, 151, 8. 3. 
ya) foreign administrator, 

9 (&)- 
ie guardian, 232 (¢), p. 235, s. 
3 
by foreign guardian, 235, s. 
(1). 
for dower land, 153, s, 6, 
for homestead jand, 153, 8. 6. 
for less than a fee, 153, (a). 
for the whole parcel, 153, 8. 4. 
for Hite and timber, 153, 5 
a). 
Perteeehte land, 112, (a). 
previous contract, 160, (a). 

' specifying parcels, 161, 8. 3. 
trust land, 263 (a), p. 264, (a). 
under will, 160, (a). 
when there has been a fraud- 

ulent conveyance, 151, (a). 
wood and timber, 153, s. 5, (a). 
previous eontract of deceased, 

159, s. 16, 

proof of regularity, 157, 8. 18, pp. 
158, 159. 


pagohases by administrator,etc., 

7, (f). 

purchaser without notice of 
fraud, 157, (f). 

rents, agr eementto apply, 154.(c 

sh of sales, 157, s. 13, pp. 1 
OD. 

et ain, sale of, 151, s. 2, p. 
1 

right of way, 157, (g). 

subsequent purchaser, Wy (f). 

on to be raised, 151, s. 3, p. 153, 


sureties on- bonds, liability of, 
155, (a). 
timber and wood, 153, s. 5. 
trust land, 159, s. 16, p + 160, 8. 17, 
p. 263,(b), p. 264, s. 10 p. 265, 8. 11. 
wil, license under, 160, 8. Ii. 
when no license necessary, 


263, 3 (b)- 
LIEN of guardian, 228, s. 7. 
on share of petitionee, 217, 8. 19. 
LIQUIDATION before suit, 32, s, 5, ee 
LIMITATION, for appealing, 37, 8. ¢ 
p. 40, s. 7, p. 143, s. 1, (a). 
8. 1 (a), p- 149, 8, 15. 
for commission in insolvency, 
129, ss, 2, 3. 
a tiling will with register, 65, 


from probate of will, 72, s, 11, p. 
» B. 13. 
for ’ suits against administrator, 
118, s. 2, p. 119, 8. 3, p. 120, ss. 4-8. 
cannot be waived by ‘admin- 
istrator, 119, (a), 
ey neh ret surety on bond, 


LIMITATIONS, statute of, 100, or 
against devisee, etc., 119, 
LIST of beneficiaries to be aloes with 
account, 104, s, 21. 
of creditors ‘to be filed by as- 
signee, 268, s. 4. 
orms of, 268-271. 


NEXT FRIEND. 


LOSSES by negligence, 100, s. 10, s. 11, 
(1), p. 101, ss, 14, 15, p. 123, 8, 18, 


LOST WILL, 69, s. 10, Mae 
MACHINERY, 95, (b), 6. 
AKING his mark, 55, 4. 
MANIPEST intent, 1, 8. 1, 
MANURE, personal assets, 95, (b), 5. 
MARRIED women, wills of, 46, 8, 2. 
pears, and homestead, index 
p. 2 
guardian, etc,, index pp. 303-4. 
homestead, index p. 305. 
husband and wife, index p. 305- 


30 
Gere or wife surviving, in- 


307. 
MARSHALLING assets, 138, 8s. 18, 19, 
168, (b), p- 169, ss. 13-14, 
MAYOR and aldermen, 4, 8, 27. 
MENTAL incapacity, | a (a), 49, (D). 
METES and bounds, 21 


MERRIMACK COUNTY, ls in, 21,’ 


8. 5. 
MILL privilege, partition of, a“ ie 
MINOR cannot make will, 46, s. 
adoption, p. 292, index. 
guardianship, p. 303, index. 
support, 102, s. 17, p. 174, ss. 4-8, 
p. 180, s. 21, p. 182, s. 26, p. 240, 


8. 7. 
suits by and against, 214, s. 7, p. 
226, 8. 4, p. 227, 2). eS 
He es effect of, 157, (e). 
MISTAKE of law, 41, 8. 9, (1). 
MIXED liquors, 5, 5 gh 
MONTH and year, 2 2, 8. 
MONUMENTS in deed, 16, s. 14, AW 
MORTGAGE, assignment of, 154, (b). 
dower in, 185, (b). 
Pomieene in, 201, s. 25, (1), p. 194, 


daostaneneh in, 241, s, * 
personal assets, 164, s, 6, (1). 
Bete aire ae 101, 8. 14, p. 185, 
,p. 1 
MORTGAGEE AND MORTGAGEOR 
defined, 3, s. 16. 
MUNICIPAL corporations, 258, (a). 
at gar ee mplied contracts for, 


(1) 
what are such, 252, (a), p. 253, (1). 
NEGLECT to appeal, 41, s. 9, (1). 

to enter appeal, 146, 8. 

to file list and schedule, 271, s. 8. 

to pay debts, 229, (b), 236, s. 22. 

to settle account, 33, 8. 6, (a). 
ap eng losses by, 100, 8. 10, p- 

+8, 14. 
NEW ACCOUNT, when required, 95, (a). 
NEW so Nl by epg ee i 31, 8. 
8, p. 1 
by’ Neb’, 271, 9. 8, (1), 
guardian 232, gs. 13. 
NEW" LAIMS, allowance of, a 8. 15. 
NEW COMMISSIONER, 134, s. 1 
NEW INDORSERS, on writ, 33, 8. 8, 
NEW PROMISE, 100, (2), 252) (a). 
NEW TRUSTEE, 259, ss. 5-9. 
NEXT ate os ap: eal by, 181, 8. 25, 
p 


25, (1). 
petition by, O07, 8. 5, (&), P. 236, 8. 


NEXT FRIEND. 


NEXT FRIEND — Continued. 
who may be, 182, s. 25, (1). 
Wma pee will remove, 182, s. 


NEXT oF iin, and proof of, 163, s. 3, 
). 
NO GO! be return of, 123, s. 13, 


NON-RESIDENT, "estate of, 6, 8. 2, (b), 
re , 8, 26, See Assets, p- d93. 
NOTICE in eeaerd, 24-28. 
by administrator, 92, 8. 26, p. 98, 
8, 6, p. 156, (c), 162, 5. 19. 
by assignee, 272, s. 10. 
by commissioner, ne s. 4, p. 130, 


s. 4, (a), D- 134, s. 12, (d), p. 215, 
ss. ii, 1. 
by committee, 195, s. 10, p. 198, 
... (bd), p. 207, 


( 
by creditor, upon gppeal. 144, 8.2. 
of objections, 273, 8s. 13. 
Ce 232, (a), 252, 8.6, p. 


by hike 113, (e), 114, (g), jo ss. 
16, 17, p. 1 47, (a), 147, (b), (e). 
filing with town clerk, Bsa Ss. 10, 


(1). 
by trustee, 259, s, 5. 
publication, 2, s. 5, p. 27, 8. 10, p. 
28, 8. 11, 'p. 92, 8. 26, p. 214, s. 5 p. 
215, s. BR, p- ais, 8. 22, 
selection of newspaper, 25, s, 7. 
service of notice, 24, s. 4, p. 26,(1). 
to agents and guardians, 195, s. 
10, p. 198, (b), 207, 215, s. 11, p. 
222, (1). 
* upon Bppeals 38, 8. 4, and notes, 
p. 144, 8. 2. 
of petition to appeal, 41, s. e 
upon partition, 214, ss. 4-7, p. 2 


8. 

waiver of notice, 26, (a), 27, (b). 

i be notice unnecessary, 23, s. 
2, p. 255, s. 18, (1), p. 200, s. 22, (1), 
p. 256, s. 19, (1). 

basgh notice is personal, 24, s. 5, 


8.9 
nomich; re ee of, 26, 8. 9, p. 27, 8. 10, 
. 157, s. 13, 158, 5 8. 13, 
NUNCUPATIVE will, 52, s, 17, p, 63, s. 
34, p. 71, (e), (f). 
OATH de: med, 4, ss. 23, 24, 
to accounting, 81,8. 12, p. 224, 3. 
2, p. 234, s. 19, (1), p. 258, (3). 
to assignment, 267-269, 
to claims, 103, s %. 20, p. 130, 8. 6, p. 
137, (a), p. 272, ‘s. 11. 
to inventor y> 17, Ss. 18, (1). 
to license to sell, 155, s. 10, p. 232, 


s. 12, 
- ved a by eal 267-269. sata hs 
Ea re property, — 
. 268, ss; 4-8, ana notee. ; 
OBSERVATIONS upon statute, 246-248, 


(1), 
OCCUPYING, homestead, 192, (b), (d). 
land of wife, 176, s. 13, (1 '). 
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813 PARTNERSHIP PROPERTY. 


OFFICIAL, oath, 4. ss, 23, 24. 
certificate, 162, sg, 19, (1). 
seal, 2, s. 10, 
title 4, 3. 29, 

Cees, allowance of, 103, 8. 20, p. 131, 


OLD AGE, wills made in, 48, s, 7, (a). 

OPENING and oaee 76, (a). 

OPENING WILL, 65, ss. 24, 

OPINIONS of witnesses, 75, (a) » ec), 

ORDER of notice, forms of, 26-28. 

aap unknown, 214, ss. 3, 5, D. 215, 
2, p. 217, s. 22, 

PARENT, Beate ent by, 255-259. 
guardianship by, p- 302, index. 
heirship of, 163, s. 
liability for mispore, 174, ss. 4-8, 

p. 177, 88. 15, 16, p. 179, s. 20, p. 


182, s. 26, p. 230, (2). 
PARTNERSHIP © EMBEZZLEMENT, 
18, 8. 8. 
PARTNERSHIP LAND, dower in, 186, 


(e 
homestead, 186, (e@). 
ESN EESETY. PROPERTY, p. 109- 


-account, how kept, 109-111. 
peansens with partner, 112, ss. 
Ailes 
affidavit of notice, 114, (g). 
arbitration, 113, 114. 
assent of judge, 112, s. 5. 
bill in equity, 112, s. 6. 
comproniise, 112-114, 
letter of authority, 118, (b). 
notice by arbitrator, 113, (d), 


(e). 

RA to judge, 113, (f), 114, 
(h). 

submission, 113, (d). 

peathout license, effect, 112, 


adguinistrator, 
12. 
requiring appraisal, 110, sg. 2. 
bond, 111, s. 4. 
inventory, 111, s. 4. 
taking possession, 111, s. 4. 
affidavit of notice, 114, (g). 
appraisal, petition for, 110, (@). 
warrant for, 110, 
si igh and award, 113, (a), 


(f). 
bill in equity, 112, s. 6. 
bond of administrator, 111, s. 4. 
by partner, 110, s. 3, p. lil s(D)- 
ae teeta by license, 112, 


compromising, 


‘pr oceedings for, ecient 
without license, 112, 
ereditor’s priority, ii4, 38 . 
commission in insolvency, 114, 
8. 8. 
deed to partner, 112, s, 5. 
embezzlement, 114, s. 7. 
insolvency, 114, s. 8. 
* inventories, 109-111. 
notice by referee, 113, (e). 
presenting claim to commissioner, 
114, s. 8 
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priority of debt, 114, s..8. 

reference by parties, 113, (d), 

return to judge, 114, (h). 

schedule of debts, 109-111. 

sixty days’ limitation, 111, s. 4. 

surviving partner’s duties, 109- 
111. 


PARTITION OF REAL ESTATE, 213- 
924 


oenete petitionee, 214, s. 6, p. 218, 
8, 23. 
acceptance of report, 216, s. 14. 
advancements, 213, (a). 
agents appointed, 214, ss. 7, 8. 
notified, 215, s. 11, p. 218, s. 23. 
alternate occupation, 216, (2). 
apportionment of costs, 216, ss. 
15, 16. 
Eg ae of curtesy, p. 297, in- 
ex. 
of dower, p. 294, index. 
of homestead, p. 294, index. 
of shares, p, 294, index. 
of unequal shares, 218, s. 25, 
p. 222, (2). 
of the whole to one, 218, s. 25, 
p. 222, (2), 224, (1), 
attaching creditoy, 217, s. 19. 
bids for choice, 219, (1). 
bond for money share, 218, s. 25. 
boundaries established in report, 
216, 8. 14, (2). 
committee for partition, 215, ss. 
10, 11, 13, p, 218, s. 23. 
all must act, 216, s. 14, (1). 
must be sworn, 215, s. 13, p. 
218, Ss. 23. 
must be residents, 215, s. 10. 
to give notice, 215, s. 11, p. 
218, s. 23. ; 
to make report, 215, s. 13, p. 
218, 8. 28, p. 223, 's. 29. 
compensation in money, 218, s. 
25. 
costs apportioned, 215, ss. 15, 16, 
p. 218, s. 23. 
if petitioner has no share, 
Dest 
if less than claimed, 216, s. 17. 
neglect to prosecute, 217, s. 18. 
Perreue of distress for, 218, 8, 
24, 
county for the proceedings, 7, ss. 
5-8, p. 217, s. 21. 
death of either party, 217, s. 19, s. 
19, (1). 
defaulted ere 215, s. 10. 
disputed title, 217, s. 21. 
does not affect jurisdiction 
for division among heirs, 
217, Ss. 21, (1), index, p. 294, 
stating objections to title, 
220, 8. 27, (2). 
distress for costs, 218, 8. 24. 
division if impracticable, 218, s. 


9 


consent in such case necessa- 

ry, 218, s. 25, p. 222, s. 28, (2). 
failure to prosecute, 217, s. 18. 

general issue, what is, 215, 8. 9, (1). 


guardians appointed, 214, ss. 7, 
8, p. 218, s. 23. 
notice to, 215, s. 11, p. 218, 8. 23. 
ert by full committee, 216, s. 
qi). 
homestead, 218, 8. 1, (a), p. 294, in- 
dex. 
as of what time, 216, s. 13, (1). 
incapable of division, 216, (2), 218, 
8. 25, p. 222, (2), p. 224, (1). 
Anta petitionee, 214, s, 7, p. 218, 
s. 


joint partition, 220, (2). 
ae at concludes title, 216, s. 
1, (2). 

as of what time, 216, (1), s. 14, 


(2). 
jurisdiction of probate court, 7, 
8, 5-8, p. 217, 8, 21, s. 21 (1). 
that of supreme court to be 
preferred, 219, (2). 
legal owner protected, 217, s. 20. 
ee on share of petionee, 217, s. 
metes and bounds, 216, s. 13, p. 
218, s. 23. 
mill privilege, 216, (2), 224, (a). 
minors — see guardians, 
notice by committee, 215, s. 11, p. 
218, s. 23. 
by publication, 215, s. 12. 
to guardians—see guardians. 
notice of petition, 214, ss. 4-7, p. 
217, SS. 21, 22. 
by publication, 214, ss, 5-7, p. 
218, 88. 22, 23. 
to agents, etc.—see agents 
and see 
passways over lands, 157, (g), p. 
210, s. 35, (f), p. 211, (1), p. 224,(a). 
petition to judge of probate, 217, 
form of, 220, s. 27. 
to supreme court, 213, s. 2. 
form of, 219, s. 26. 
pleadings, 215, s, 9, s. 9 (1). 
publication, notice by, 214, ss. 5, 
7, p. 215, 8. 12, p. 218, ss. 22, 23. 
recommitting report, 224, (b). 
report and forms of, 216, ss. 13, 14, 
p. aus 28, 25, p. 222, (2), p. 228, 
: 8. 29.1 
right of way assigned, 210, s. 35, 


f), p. 224, (a). 
gate by order of court, 219, s, 25, 
p. 222, (2). 
te inures to true owner, 217, 
8. 20. 5 
by metes and bounds, 216, s. 
13, p. 218, 8. 28. 
to petitioners jointly, 220, (2). 
supecaeey conveyance, bound, 
7, 8. 19. 
supreme court, jurisdiction of, 
213, 8. 2. 
why to be preferred, 219, 2. 
unknown 5 eat 214, ss. 3, 5, 
p. 215, 8. 12, p. 218, s. 23. 
residence of, 214, s. 5, p. 215, 8. 
12, p. 217,'8. 22. 
unnamed child, partition for, 51, 
s. 11, (1). 
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unrecorded deed inoperative, 
217, s, 19. 

ha a of distress for costs, 218, 
8. 24, \ 

to committee for partition, 
221, 8. 28. 

widow’s homestead by partition, 
213, (a). 

' dower right no bar, 217, s. 20, 


wife oining in partition, 175, s. 


Ae 
PARTY, examination of, 130, s. 6. 
testimony of excluded, 130, (1). 
PAYMENTS by trustees, 261, (d). 
when at his discretion, 261, (b), 


Fe). 
PAUPER notice, when unnecessary, 
"257, 8. 20, (1). 
PENALTY, survives repeal, 5, s. 34. 
against judge of probate, 13, s. 24. 
register of probate, 19, s. 13. 
for enticing away, 245, s. 17. 
for fraud, 27], s. 6, 
fot not filing vouchers, 170, s. 16, 
p. 230, s. 9. 
for not filing will, 66, s. 7. 
for not supporting child under 
ten years of age, 182, s. 26. 
ee SUITS, reference of, 142, s. 


survive repeal, 5, s. 34. 
PERISHING AT SHA, 165, 8. 6, (d). 
PERISHABLE PROPERTY, devise of, 


57, (e), (1). 
PERPETUITIES, 59, (b), (1). 
PERSONAL NOTICE, forms of, 24, ss. 


4-9. ; 
, PERSONAL PROMISE of administra- 
f tor, 128, (2). 
PETITIONS, CITATIONS, ORDERS, 
AND DECREES, 
acceptance of notice, 26, (a). 
affidayit of service, 26, s. 9, p. 27, 
s. 10. 
SERRE DES when a waiver, 27, 


). 
certifying copy, 24, (a). 
citation, what to contain, 24, s. 3. 
general form of, 28, s. 11, 
service of, 24, ss. 4-6. 
decree, forms of, 28, s. 12. 
newspaper, selection of, 25, s. 7. 
notice by letter, 24, s. 6. 
by publication, 24-28. 
personal, 24, ss. 4, 5, p.26, s. 9. 
when unnecessary, 23, s. 2. 
when waived, 26, (a), 27, (b). 
order of notice and torms, 26-28. 
personal notice, 24, s. 4, 
form of, 26, s. 9. 
proof of. 26, (1). { 
service of, 24, (a), p. 28, s, 12. 


petition, general form of, 23, s. 1, |’ 


p. 25, 8. 8. 
publication, 24-28, ss. 5, 6, 10, 11, 
service of notice, 24-28. 
by anybody, s. 24, (a). 
ecial notice, 24. 8. 6._ 
t ry ni at notice, 24-28, ss. 5, 
yale 
twelve days’ notice, 24-26, -ss. 4, 
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PARTITIONS — Continued. 
waiver of notice, 26, (a), 27, (b). 


[See the several chapters for peti- 
tions, orders and decrees, and the in- 
dex of the several subjects. ] 


PLACE, defined, 4, s. 28. 
PLURAL, 1, s. 3. 
POLICE COURT, 2. s. 11. 
POWER OF APPOINTMENT or sale, 
61, 8. 32. 
execution of, 62, (d), (2), 259, s. 5, 
(1), p. 268, (B).' 
PRECEDING and following, 2, s. 12. 
PREFERRED claims, 138, ss. 18, 19. 
PRESENT value of debts, 130, s. 7, p. 
131, s. 8, p. 273, 8. 14. 
PRESENT VALUE of life estates and 
reversions, 276-287. 
actuaries’ tables, 284, 287. 
how used, 276, s.2, 
objections to, 278, (a), (b), (¢), 


almanac, perpetual, 288. 
how used, 289. 
annuity tables, 283, 284, 
discount table, 254. 
dower, rules for, 276-7, ss, 1-3, p. 
287. 
which preferred, 277, s. 3, p. 
278, notes. 
elements of uncertainty, 276, s. 1, 
expectation of life, 276, s. 1. 
is increasing, 276, s. 1, p. 278, 


(bd). 
tables of, 283, 287. 
when evidence, 276, s, 1. 
homestead, rules tor, 278-281. 
table for, 286. 
income, uncertainty of, 276, s. 1. 
interest, uncertainty of, 236, s. 1. 
six per cent compound too 
high, 278, (a). 
table for compound, 285. 
reversion, rules for, 276-7, ss. 1-4, 
p. 287, 
which preferred, 278. 
widow’s share, rules for, 276, 277, 
ss. 1-4, pp. 278-281: 
tables for, 286, 287. 
PRESUMED ASSENT, 267, 8. 3, 8.3 (a). 
PRESUMPTION, of death, 87, (a), 165, 


a). 
of knowledge of will, 76, (c). 
of sanity of testator, 75, 76, 


(a), (1), (ce). 

PREVIOUS CONTRACT for sale, 159, 
8, 16. 

PRINTING is writing, 4. s, 22, 

PRIORITY, of creditors, 114, s. 8. 

on probate bond, suit, 34, ss. 
10-12. 

PRIVATE CLAIMS of administrator, 
100, s. 12, 136, ss. 16, 17, and 
notes. 

PUBLICATION defined, 5, s. 30, 

Po yer es by administrator, 98, (¢c), 
TST; 00): 

PURCHASER, with notice of fraud or 
trust, 157, (f), 261, 8. 6, (1). ~ 

without notice, 157, (f), 261, s. 6, 
(1). 


PURCHASED LANDS. 


Boge te LANDS, sale of, 101, 8. 
1 


REAL ESTATE, defined, 3, s. 20. 
lease of, by guardian, 232, s. 11, 
a 


¢ 
ara tags of by husband, 176, s. 
1 re 
purchase and sale of, see appro- 
riate titles in index. h 
RECEIVER, appointment of, 112, s. 6. 
RECEIPTS, forms of, 170, (1), 230, s, 8, 


(1). 
to be filed with register, 170, ss. 
15, 16, p. 230, ss. 8, 9. 
RECORDING RELEASE of dower, 
etc., 52, 8. 14, (1), p. 187, s. 9, (1). 
RECORDS, where kept, 8, s. 12, 18, s. 5. 
preservation of old records, 20, 


8. 16. 
REFERENCE, of administrator's 
claim, 137, ss. 16, 17. 
of appeals, 147, 148. 
of disputed matters, 274, s. 20. 
of partnerships, 113, (a), (e), (£). 
of suits pending at clecease, 142, 
Ss. 29. 
report of referees, 37, 8. 1, (c), pp. 
- 113, (f), (h), 138, 148, (a). 
Te yegtt teri AND. INVENTORIBS, 14- 
20. 
ole go estate of, 6, Ss. 2, (U), 18, 
(1). 
absence of judge of probate, 9, 
8s. 17, 18, p. 18, 8. 10. 
of register, 19, s. 11, p. 20, 8s. 
15, 


administrator’s oath, 18, (1). 
adjournment by register, 9, s. 17, 
p. 18, 8. 10. 
appruiser, duties of, 6, s. 2, (b), 
p. 18, (1), pp. 15-18. 
register disqualified, I4, ss. 


2. 

bibles not inventoried, 15, (a). 

jibe for business, 14, s. 4, p..18, 

s. 9. 

bond of register, 14, s. 3. 

copies furnished, 18, ss. 7, 8. 
compensation for, 18, s. 7. 
when not to be charged for, 

18, 88. 6, 7, 

counsel fees prohibited, 14, s, 1. 

court dockets, 19, s. 14. 

custodian of will, 64, ss, 1-t. 

deputy register, 20, s. 15. 
appointment of, 20, (a). 

Sele agen ae ge 14, ss. 1, 2, p. 18, 


8. 6. 
estate elsewhere, 6,8. 2, (b), 18, 


(1). 
fees allowed 18, s. 7. 
inventory, blanks for, 14, s. 4. 
form of, 15 or 
warrant for, 15, (a). 
oath to inventory, 18, (1). 
penaiien against register, 19, 3. 


receipts for fees, 18, 8, 8. 

recording proceedings, 18, s, 5. 

record, what to contain, 18, s. 5. 

ae poke where kept, 8, s. 12, p. 
1 8.5. - 
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SHAKERS. 


REGISTERS — Continwed, 
records, preservation of, 20, s. 16. 
residence of register, 19, s. 11. 
salary in full, 14, s, 1, p. 18, 8. 6. 
school books, 15, (a). 
seal of probate court, 2, s. 10, p, 

19, 8. 12. 

stationery furnished, 18, s. 9. 
vacancy in office of judge, 18, s. 


in office of register, 18, s. 11. 
warrant to appraisers, 15, (2). 
wearing apparel not invento- 

ried, 15, (a). 
wills filed with register, 64,ss. 1-4. 
sagt carey of dower, etc., form of, 187, 
8. 9, (1). 
where to be recorded, 187, s. 9, (1). 
REMAINDERS, 56-59, 186, s. 6. 
no dower in, 185, (a). 
REPEAL of statute, 5, ss. 23-25. 
ee eae disallowance of, 
53, S. 3. 
RESIDENCE, defined, 2, s. 6. 
of register, 19, 8. 11. 
RESIDUARY BOND, 82, s. 13,and notes. 
form of, 87, (2) S 
caution against, 82, (1). 
EON Cre of, 194, s. 9, p. 
3, 8. 18. 
how estimated, 276-287. 
levy upon, 56, s. 24, (1). 
sale of, 151, s. 2, p. 153, (a). 
RETAINING for contingent claims, 
120, 8. 6, und notes. A 
gop anh ie rearcieA ees of, 35, 8. 14, p. 
275, 8. 27. 
RIGHT of way, 157, (g), 211, (1). 224, (a). 
ROCKINGHAM COUNTY, terms in, 20, 


s. 1. 
RULES for construing statutes, 1-6. 
SAID and such, 3, s. 13. 
SAILOR’S will, 50, s. 8, p. 63, Ss. 34, p. 


71, (f). 
SALARIES, in full, 13, 8. 22, p. 14, 8.1, 
p. 18, 8. 6. 
exceptions, 8, 8. 11, p. 9, 8s. 14, 16, 
18, p. 13, 8. 22, p. 14,8. 1, p. 18, 8, 
7, p. 20, 8. 16. 
SALE with license —see License. 
without license, when valid, 112, 
oy Ae 162, (1), p. 231, (a), p. 


, (D). 
SANITY, presumption of, 75, 76. 
SAVINGS BANK, investments in, 241, 
8.11, p. 258, s. 3. 
SEAL of probate court, 2,s. 10, p. 19, 


8. 12. 
SECOND ACCOUNT, 95, (a), 140, s. 22. 
SECURITY for costs —see Costs. 
SELECTMEN, complaint and _ peti- 
tions by, 227, 8. 5, (1), p. 236, 8. 22, 
pp. 250, 251. 
defined, 4, s. 27. 
SETTLEMENT out of court, 229, (4). 
SERVICH, of notice, 24-28. 
of process, 12, s. 20, p. 226, 8. 4, 


(b), (f). 
imag th of Glatt 121, 8. 8, 122, (a), p. 

+89 
SHAKERS, execution against, 263, (¢). 
joining, ground for support, 177. 
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ipher ache rule discarded, 47, 8.6, s.| SUITS BY ADM’RS, ETC.,— Continued, 

demand, when by bill in equity 
sHIPWRECK, presumption in, 165, s. exhibition unnecessar ¥, 125, s. 
6. (a 
BOLDIARE will, 50, 8. 8, p. 63, 8. 34, p. 


22, (1). 
writ of error prosecuted, 120, 
SPRCIFIO' bequests,income of, 127, (a). 


(a). 
devisee and legatee, suits 


no commissions upon, 106, (e). 
when exempted from sale, 99, 


8. 8. 
SPECIAL, court 8, 9. 


terms of, 8, 9, 8s. 10-18, 


SPENDTHRIFT defined, 3, 8. 18, P: 250, 


s. 4, (1), 5. 5, note 1. - 
contracts of, 252, ss. 9, 10. 
deed of, when set aside, 225, (b). 
guardianship of, p. 304, index. 
homestead for, 254, 255. 
implied contracts for necessa- 
ries, 253, (1). 


against, 119, (b). 
error, writ of, 120, (a). 
execution against udministrator 
runs against estate in his 
hands, 122, s. 12. 
when against him person- 
ally, 123, (1). 
be al of no goods, 123, 
s. 13, 
exhibition of claims—see de- 
mand, ete. 
fences, damages from defect, 121, 
Body Sed (h)s 


SPIRITUOUS liquor, 5, s. 81, p. 102, (1). guardian suing joint guardian, 

STANDING crops, 95, (b), 2. 123, 8. 15. 

STATE defined, 1, s. 4. heirs, when entitled to posses- 
to take if no heir, 166, ss. 7, 8. sion, 124, (a). 

hae eens when to take effect, 5, 8 when they may be sued, 119, 


(b), p. 120, s . 22, p. 149, s. 14, 
STAYING appeul, 145, s. 4, (c). homicide, no suit for at common 
STOCKS, etc., transfer of, 97, s. 5, (b). law, LIL (1). 
STRAFFORD county, terms in, 21, s. 2. recovery for widow and chil- 
STOLEN money, 96, (b), Ts 


dren under statute, 121, (1). 
STOVES, when personal assets, 95, 
b), 6 


insolvent estutes, 120, s. 5, p. 124, 
( } 5 ss. 19, 20, p. 126, s. 23, p. 149, 8.14, 
SUBSCRIBING witness, 47, s. 7, p. 50, interest on legacies, 127, (a). 
ss. 9, 10, p. 55, (4), (5). when compound, 127, (a). 
SUBSEQUENT conveyance, 217, s. 19. joint administrator, suit against, 
SUBSEQUENT mutrriuge, 240, 5.6. © 
SUITS BY ADMINISTRATORS and 


‘ 


123, s. 15. 
guardian, 123, s. 15. 


aguinst. 
proche to indemnity against loss 
prosecuting or resisting 
piatae 119, (¢). 
claim enforced or resisted at re- 
meet of purties in interest, 94, 
2, (a), p. 119, (¢). 


commenchig Suits before ap- |. 


pointment, 122, s. 10. 
ea interest to legatee, 
127, (a 
compromising claims, 124,s. 21, 
p. 125, (a). . 
contingent debts, retainer for, 
119, 8. 2, p. 120, 8.6. 
proceedings for, 121, (a), (b). 
contingent interests, how bar- 
red, 124, 8. 21, p. 125, (2). 
continuance of pending suits, 
124, 8. 18. 
Seah Seatess administrator, 122, 
8. 12. 
a a of no goods, 123, 
s. 13. 
defending at request and indem- 
nity, 119 (¢). 
x Be exhibited before suit, 
118, s. 1 P 119, s. 3. 
ifadm ae 
120, s. 
if paeaintobiatos absent from 
state, 120, (c). 
if estate insolvent, 120, s. 5. 
within two years, 119, s. 3, p. 
125, 8. 22, (1). 


stration suspended, 


joint demand as joint and sever- 
al, 123, s. 14. 
guardians, 123, s. 15. 
judgment—see execution. 
legacies, suits for, 127, s. 25. 
interest upon, 127, (a). 
release of, 127, (e). 
remedy upon bond, 127, (b), 
legatee —see Devisee and Leg- 
ucies, and p. 119, (b). 
limitation of one year, 118, 8. 1, 
of two years, 119, s.3 
of three years, 119, s. 2. 
these limitations cannot be 
waived, 119, (a). 
limitation ot six years, not re- 
quired to be pleaded by ad- 
ministrator, 119, (2). 
new proniise, 126, (b). 
no goods, return of, 123, s. 13. 
personal injuries, survivorship 
of, 121, s. 7, p. 123, s. 16. 
personal promise of administra- 
tor, 123, (2). 
residuary legatee, pp. 82, 88, 119, 
(a), 125, 8.22. 
retaining for contingent debts— 
see contingent.deDts, etc. 
real action, 124, ss. 19, 20, 
review action, 118, s. 1, p. 128, 8. 
16, p. 124, 8. 20. 
right of action at decease, 121,8.7. 
scire facias, 122, s, 11, p. 123, 8. 1B, 
24, 8. 17, 
set-off, 119, s. 3, (a), p. 121, 8. 8, p. 
122, (a). 
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SUITS BY ADM’RS, Erc.— Continued, 
survivorship of action, 121, s. 7, 
p. 122, 8. 11, p. 123, s. 16. 
suspension of administration, 
120, s. 4, 8. 4 (a). 
trespass and troyer, 121, 8. 7 (1). 
trustee suit, 122, s. 9. 
trust property, 119, ( (D), 124, s. 21. 
waste, return of, 125, s. 13, 
waiver of statutes — see limita- 
tions, 
witnesses, competency of, 126, 8 
24, and notes. 
when party may be, 126, s. 24, 


when he shall not be, 126, s. 
24, (1), (2). \ 
writs against administrator, 
form of, 122, s. 12. 
upon return of no goods, 123, 
s, 13. 
writ of entry, by administrator, 
124, ss. 19, 20, and notes, 
SUITS BY GUARDI AN, and against. 
married women, 176, sg. 12, p. 179, 
Ss. 18. 
sureties, 31, s.4,.pp. 32-35, 149, s. 
15, p. 244, (2). 
ward, 226, s. 4 and notes, p. 252, s. 
9, p. 258, s. 10. 
see also index, pp. 301-305. 
SUNDAY WILLS, 44, (1). 
SULLIVAN COUNTY, terms in, 22, s. 


8. 
SUPREME COURT, appeal to, 36-46, 
181, 8. 25, p. 275, 8. 25, 
remedy in, when p 
8. 6, p. 125, 8S, 22; p. 263, 
to regulate tees, 274, 
SURVIVING PARTNER, 1o9-111, 130, s. 


7, (D). 
SURVIVORSHIP, presumption of, 165, 


s. 6, (d). 
SUSPENSION of administration, 118- 
120, ss. 2, 4, 4 (a). 
SURETIES UPON BOND, appeal by, 
37, 8. 1, (b). 
for administrator, 31, 
Ss. 4, p. 159, 8. 9. 
ad tor eign administrator, 161, s. 
8. 
for guardian, 224, s, 2, p. 232, s. 13. 
tor foreign guar dian, Biss 21 
tor trustee, 257, s. 1. 
iota to be for husband, 176, 
8, 12. 4 
when waived by testator, 82, (b), 
(¢). 258, 8. 1, (1). ; 
ane of, 149, s. 15, pp. 155, 
(a) 2s 260, (¢). 
SWORN diner k » Ss. 23, 24. 


s. 12, p. 111, 


TAXES, are preferred claims, 138, s. 18. 
charged upon income, 261, (e). 
return for invoice, 261, (e). 
phen pay ment of disallowed, 
102, (1). 
TECHNICAL WORDS, 1, s. 2. 
TENANT OR SERV ANE, 95, (bd), 3, p. 96, 
(b), 6, p. 176, 8. 13, (1). 
TERRITORY defined, 1, s 4. 
THSTAMENTARY GUARDIAN, 60, 8. 
30, p. 239, 8. 4, (1, p. 257, (a). 


TRUSTEES. 


TERMS OF PROBATE COURT. 
adjournment, 23, ss, 12, 13. 
Belknup county, 21, s. 3. 

Carroll county, 21, s. 4. 
Cheshire county, 22, Ts 
Coos county, 22, s. 10. 
Grafton county, 22, s. 9. 
an: county, 21, s. 6. 
holidays, 23, s. 11. 
Merrimack ‘county, 21,8. 5. 
Rockingham county, 20, s. 1. 
special terms, 8, 9, ss. 1. 13-18. 
Stratford county, 31, 5. 2 
Sullivan county, 22, s. 3. 
yacation, orders in, 21, s. 1, (a). 
THIRTY DAYS? neglect to file vouch- 
ers, 170, Ss. 16, p. 230, s, 9. 
THREE YEARS’ limitation, 119, s. 2, p. 
242, s, 13. 

TIME CERTAILN,in present values,277, 
. 8.3, p. 278, s. 4, and notes. 

TIME, COMPUTATION OF, 5, 8, 22. 

TIME NO BAR to accounting, 229; (c). 

see Limitation. 

TOWN, defined, 1, s. 5. 

TRESPASS AND TROVER, 121, s. 7, (1). 

TRUST BY DEED, must appear upon 

its face, 2 265, s. 1, (1). 
TRUSTEE, ve TO; 47, 8. 5, (1), p. 
60, 8. 
TRUSTEE, by implication, 260, (¢). 
> appeal by, 45, (a), s. 18. 
de facto, 258, 8. 2, (1). 
for wife, 177, s. 14. 
TRUSTEES OF ESTATES, 7, ss. £8, p. 
257-265. 
sia chee of resignation, 259, s. 
» (1). 
administrator's license, 264, s. 10, 
and notes. 
deed of trust land by, 265, s. 
11, and notes. 
allowances to trustees, 258, (3). 
appointment by will, 208, ss. 1-3. 
by jodge ot probate, 259, s. 5, 


authority of trustee when a per- 
sonal trust, 263, (b )» 
bill in equity, tor instructions, 
268, (1). 
form of, 265, (Db). 
remedy by more ample, 265, 


(a). 
bond of trustee, 257, s. 1, p. 258, s. 
2, p. 260, (al). 
when waived, 258, 8.1, (1). 
when an estoppel, 258, s. 1, (1). 
bonds, ete., inv estments. in, 258; 
8. 3, D. 261) (a). 
sales of, 258, 8. 3, (1). 
evpital, preservation of, 261, (¢). 
charges upon estate, 261, (e). 
commissions, 258, 8. 1, (3 Be 
compensution, 258, (3). 
damages pate 258, (3). 
declining trust, 258, s. 2. 
de facto trustee, 258, 3. 2, (1). 
directions, bill in équity Tor, 263, 


(1). 
discretion of trustee, 261, (b). 
duties of trustee, 261-265. 
equity, remedy in, 263, (1), 265, (a). 
estoppel by giving bond, 258, (1), 


EE a en ae a a re 


TRUSTEES, 


TRUSTEES OF ESTATES — Continued. 
executor applying for license, 

263, (b), 264, s. 10 and notes. 
selling without license, 263, (b). 
when trustee by implication, 


260, (Cc). 

guardian’s liability is measure 

of trustees, 262, s. 7. 
income charged with current ex- 

penses, 261, (e). 

to be accounted for, 262, s. 7. 

interest, 258, 8. 1, (3), 262, s. 7. 
pakearary to be returned, 257, 8. 


1, 258, (2). 
investments by trustee, to be as 
prescribed ‘or guardians, 258, 


8. 3, p. 262, 8. 7. 
negligence in, 261, s. 6, (1), (a). 
joint trustees, 261, s. 6, (1). 
legacies for infants, 261, (¢), (e). 
letter of trust, 259, 8. 5, 8. 5 (1), (a). 
when unnecessary, 259, 8. 5, 


(1). 
license to sell or convey, 264, s 
when unnecessary, 263, (b). 
losses, liability for, 261, (a), (b), 
262,8. 7. 
epee of minors, 261, (¢), 
e). 
municipal corporations, 258, (a). 
new trustee, 259, s. 5, 8. 5 (1), (a). 
powers and duties, 259-263, ss. 
‘5-9. 
payments, when discretionary, 
261, (b). 
powers, execution of, 259, s. 5, (1), 
p. 263, (b). 
Saar cit from one trustee, 261, 
8. 6, : 
removing trustee, 262, s. 8, and 
notes. 
ap Aap and acceptance, 258, 


sale of trust property, 262-264. 
by license, 258-262, ss. 3, 9, 10. 
without license, 263, (b). 
by ae of joint trustees, 261, 

8, 6, (1). 
when authorized by will, 263, 
securities for investment, 258, s, 
3, p. 262, s. 7. 

sureties of executor, 260, (c). 
of trustee, 257, s. 1, p. 260, (¢). 
Pas waived’ by will, 258, Ss. 

taxes charged upon income, 261, 


(e). 
trustee by implication, 260, (c). 
de facto, 258, 8. 2, (1). 
trustee process, 261, (b). 
‘unsuita leness, cause of re- 
! moval, 262, 8. 8, (1). 
vesting of estate in trustee, 261, 


8. 6. 
waste by trustee, 258, (3). 
TRUSTSHIP F GUARDIANSHIP, 225, 
ek o), (d), 229, 8. 7, (f). 
TRUST PR ERTY NOT ASSETS, 96, 


(b), 8. 
M no ear mark, otherwise, 
119, (Db). 
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WARRANT. 


TRUSTEE SUITS, 119, He oh or p. 181, 
(ce), 172, s. 2, (1), 26 
TWENTY-DOLLAR GLAIMS, 

15, and notes. 
autos ty Grae LIMITATION, 
5 ) ) 
TWO YEARS for 
40, 8.7, 8.7 " 
for selling under license, 159, s. 
15, p. 283, s. 15. 


UNCERTAINTY, in description, 55, (3), 
155, 8. 11, (a). 
in present value of life estates 
and reversions, 276, s. 1. 
UNDUE INFLUENCE, 49, (ce). 
UNLIQUIDATED DAMAGES, 32, s. 5, 


(a). 
UNITED STATES, defined, 1, s. 4. 
flag of, bequest for, 285. (a). 
UARECCRDED DEED, 187, s. 9, (1), p 
217, 8. 19. 

NR Gcoe removal for, 262, 
8. i 

USES AND TRUSTS, 60, s, 31, p. 265, s 
ll. 


Neco ia e IN OFFICE of judge, 18, s. 


135, s. 


pettion to appeal, 


oe tasted: 272, ss. 8, 9. 
VACATION, orders. in, al, s. 1, (a). 
VALUATION of separate interests, 

234, 8. 19, pp. 266-278. 
VERBAL, or nuneupative will, 52, s. 
17, p. 63-4. 
VESTED REMAINDERS, 56, s. 24. 
VESTED RIGHTS, unaffected by re- 
peal, 5, ss. 33, 35. 
VOID, contracts of ward, 253, ss. 9, 10, 


and notes. 
decree, 6, s. 1, (a), 3. 2, (b), p. 8, 8. 
9,and notes, pp. PBs Eke 
sale, 98, (€), 157, (£), 282, s. 11, (b). 
will in ‘Whole or in ee 12, 3. 21, 
(1), p. 47, S. 7, p. 50, (C). 
VOUCHERS, forms of, 170, s. 15, (1), p. 
230, 8. 8, (1). 
filing of, 170, ss. 15, 16, and notes, 
a 230, Ss. 8, 9. 
WAIVER, of. curtesy, 190, (1), 283, 234, 
ss. 17, 19. 
of dower and homestead, 52, (1), 
59, 8. 27, p. 187, 83. 9, 10, pp. 283, 
234, ss. 16-19, 
of shares, 186-188, ss. 7-11, pp. 202 
to 212. 
presumption of waiver, 190, s. 18. 
when waiver must be in writing 
and recorded, 52, (1), (a). 
WAIVER by testator of the giving of 
sureties and bond, 82, (b), (c). 
WAIVING stututes of limitation, 126, 
8. 24, (a), p. 119, (a). 
a statutes cannot be waived 6 
119, (a). 
WARD, may appeal, 37, s. 1, (b). 
see Guardians, etc., ‘index pp. 
301-305. 
WARRANT, of distress, 148, 149, s. 13, 
8. 13 (a), p. 218, 8. 24. 
to commit for hot obeying or- 
ders, 67, 68, 117, 8. 7. 


WARRANT. wate) 


WARRANT — Continued. 
to commit insane, 248, (a), 256, s. 
19, (b). 
to committees for assignments 
and partition, 193, 194, ss. 4, 9, 
p. 197, (a), pp. 208-212, 221, 8.28, 
WASTE, by administrator, 100, s. 10, 
(1), p. 101, Ss. 14, 15, p. 123, 8. 13. 
by guardian, 225, (2), 225, 8. 3. 
by life tenant, 185, s. 3, (1), p. 186, 
Ss, 6. 
by trustee, 258, (3).. 
without impeachment of waste, 


59, 8. 28. 

WAX, OR WAFER, impression upon 
for seal, 2, s. 10, 

Nery eA eine exempted, 94, 


WIDOW ND WIDOWER—see in in- 
ex: 
allowance to widow, 292. 
assignment of dower, 294. 
assignment of homestead, 294. 
assignment of shares, 294, 295, 
curtesy, 297. 
distributive shares, 299, 
dower, in what lands, 299. 
dower, how barred, 299. 
guardians, 301-303. 
guardians of minors, 303. 
homestead, in what lands, 305. 
homestead, how lost, 305, 
husband and wife, 305. 
husband or wife surviving, 306. 
wills and forms of. 
wills, provate of. 
widowhood, devise during, 58, 


(d). 

WILLS AND FORMS OF, pp. 46-64. 
advancements, 51, s. 12. 
after-acquired estate, 47, s. 3. 
after-born children, 51, ss. 11, 12, 

p. 57, (a). 
attestation, form of, 47, s. 7, p. 55, 
8. 22, (1). 
attesting witness, who may be, 
55, 8. 22, (4), (6) 
pase, or qualified fee, 58, s. 26,(a), 
p- 59, (1). 
CAs OF issue not named, 5l, ss. 
2 {2 : 
codicil, form of, 63, 8. 33. 
competency of testator, 47, s. 7, 
p. 48, (4), p. 49, (Db). if 
of Soo witness, 55, 8. 22, 
(4), (5). 
conditional limitation, 58, s. 25, 
(b), (¢). 
construction, 47, ss. 5, 6, p, 56, 8. 
28, and notes. 
as a question of fact, 47, s. 6, 


(a). 
contingent remainders, 56, 57. 
do not pass by deed, 56, s. 24, 


Bs liable for debts, 56, s, 24, 


(1). 
may be destroyed, 56, s. ert 
trustee to preserve, 61, (b), 
note 2. 
corporations, legacies to, 51, s. 10, 
Pp, 258, (a). 
creditor, bequest to, 50, 8. 9. 
of devisee, right of, 56, 5. 24, 
(1), p. 62, (d), (1). 
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cross remainders, 57, (f). 

definite failure of issue, 58, 8. 26. 

description, certainty in, 56, (3). 

disse lee of testator inoperative, 

, 3.4. 

donatio causa mortis, 53, 8.18, and 
notes. 

dower, in lieu of, 51, s, 14, p. 59, 


8. 27. 
anche widowhood, 58, (a). 
drunkenness of testator, 49, (b). 
estates anon condition, 58, s. 25. 
estoppel by legacy, 52, (a). 
executor, may attest will, 55, s. 
22, (5). 
nee rng to a will, 56,8 
2 ) 
when he shall be trustee, 60, 
"8.31, (1), p. 260, (¢). 
executory devise, 59, (D), (1). 
failure of issue, 58, 59, $. 26, and 
notes. 
of memory, 48, s. 7, (a). 
fee presumed given, 47, 8. 5. 
foreign wills, 53, s. 19, 8. 19 (1). 
fraud, 50, (¢). 
general forms of will, 54-64. 
beginning, 54, ss. 20, 21. 
close, 54, Ss. 21, 22. 
charging legacies upon land, 
3 
for life and in remainder, 56, 
3. 24, p. 58, 8. 26. 
in lien of dower and home- 
stead, 59, s. 27. 
in trust and to trustee, 60, s. 
31, and notes. - 
Pesta nzeniary, guardian, 60, 
8. 30. 
with power of sale, 61, 62. 
without impeachment of 
waste, 59, s. 28. 
heirs of devisee, ete., 51, s. 13, 
as a descriptive term, 47, s. 6. 
p. 56, (2), p, 195, (1). 
wae waiver of, 52, 9. 14, 


1}, Dp. 59, s. 27. 
husband, erie of, 46, 8 
not impaired by will a wife, 
175, 8. 11, p. 190, 8s. 17, 18. 
rae of extent of estate, 
da 
ineome until termination of es- 
tate, 57, s. 24, (c), @. p. 127, (a). 
insanity and what 8, 47, 8. 7. pp- 
48, 49, 246, 3, 2. 
BP pee ‘legacies, provided for, 51, 
8. 13, 
jegnetee charged upon land, 59, 


making his mark, 55, (4). 
married women competent, 46, 


8. 2. 
eS imbecility, 48, 49, (a), (b). 
minors incapacitated, 46, s. 1. 
testamentary guardians for, 
60, s. 30, p. 239, (1), 
nuneupative will, 52, s. 17, p. 63, 


form of, 68, 8. 34. 
memorandum of, 64, (a). 
bie yas as affecting will, 48, 49, 

| ed. 
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partition may be had by un- 
named child, 51, s. 11, (1). 
perishable property, 57, (e), (1). 
perpetuities forbidden, 59,(b),(1). 
power of appointment or sale, 


1, Ss. 32. 
how exeeuted, 62, (a), (2). 
quantity of estate presumed, 47, 


real action may be had by un- 
named child, 51, (1). 

‘real estate of non-resident, how 
devised, 51, (1), p. 53, s. 19, (1). 
relations, as a descriptive term, 
62, (¢), (1). - 3 
release of dower and homestead, 

52, s. 14, (1). 
remainders, 56-59, 
revocation, 52, ss, 15, 16. 
signing and sealing, 55, (2). 
soldiers and sailors, 50, s. 8, p. 52, 
8. 17, p. 63, s. 34. 
subscribing witnesses, 47, s. 7, p. 
50, s. 10, p. 55, (4), (5). 
bequest to, void, 50, s. 9. 
testamentary guardian, 60, s. 30, 
p./239, (1). 
trustee, devises to, 47, s. 5, (1), p. 
60, s. 31, p. 61, (b), note 2. 
twenty-one years for a limita- 
tion over, ete., 59, (b), (1). 
undue influence, 49, (¢). 
uses and trusts, 60, s. 31. . 
verbal or nuncupative will, 52, 
8. 17, p. 68, 8. 34. 
memorandum of, 64, (a). 
vested remainders, 56, s. 24. 
void in part, 50, (c). —. 
waste, without impeachment of, 
59, Ss. 28, 
waiving legacy, etc., 51, s. 14, p. 
59, Ss. 27, p. 190, s. 18. 
to be in writing and record- 
ed, 52, (1). 
widow — see waiving. 


eae devise during, 58, 
). i 
WILLS, PROBATE OF, 64-78. 


agents appointed, 74, s. 15. 
eae witnesses, calling of, 
8. 10, 
all in solemn form, 75, s, 16. 
ea of, 75, 8. 16, s. 16 
a 


denial of execution by, 75, s. 
, a). 

codicil, probate of, 69, (a). 
complaint for not filing will, 67, 


(a). 
pe of will, filing it, 65, ss. 
‘ Penalty for neglecting, 66, s. 


register as custodian, 64, 65. 
eae a of last day of term, 73, 
s. 12, (1). 
declarations of testator, 76, (c). 
depositing will with register, 64, 


65. 

‘disabilities extending time for 
probate of will in solemn form, 
73, 8. 13. 

domicil of foreign will, 53, s. 19, 
p. 77, 8. 18, (1). L 

evidence to prove will, 74-76. 

executors to prove or file will, 


’ é 
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executor proving will, 69, s. 10,(a). 
_ refusing trust, 65, s. 6, (1). 
filing copies of foreign will, 76, 77. 
foreign probate of will, 76, 77. 
guardians appointed, 74, s. 15. 
heir, proving will, 73, s. 14. 
imprisonment for not filing will, 
66-68, 
indexing wills deposited, 64, s. 1. 
insanity, what is, 76, s. 16, (¢), p. 
246, 3, 2, 
evidence to prove, 75, 76, 
of blood relations, 76, (c). 
limitation of thirty days for de- 
positing will, 65, s. 6. 
limitation of one year for proy- 
ing in solemn form, 72, s. 11. 
Penseus under disability, 73, 
s. 13. 
lost will, probate of, 69, (b). 
nuncupative will, probate of, 64, 
(a), 71, (€), (fF). 
penne and closing at trial, 76, 


(d). 
opening Wills deposited, 65, ss. 
2, 4. ‘ 
opinions of witnesses, 75, (a), (b). 
penalty for not filing will, 66, s. 7. 
excuse to the judge, 66, (a). 
presumption of knowledge of 
contents of will, 76, (c). 
presumption of sanity, 75, 76. 
probate required, 68, s. 9. 4 
conclusiveness of, 68-72, ss. 
9-11. 
probate in common form, 69-72, 
executor, 65, S. 6, p. 69, (a). 
heir, 70, (¢), 73, 8. 14. 
legatee, 70,(c). 
lost will, 69, (b). 
nuncupative, 71, (e), (1). 
sailor or soldier, 71, (f). 
will and codicil, 70, (d). 
probate in solemn form, 72, s. 11, 
p. 75, 8. 16. 
after removal of disability, 
73, 8. 18. 
agents appointed, 74, s. 15. 
by heir, 70, (c), 73, 8. 14. 
by legatee, 70, (c), 78, s, 14. 
by oe er interested party, 73, 
s. 14. 
(apenas appointed, 74, s. 15. 
aon of time, 72, 73, ss. 
ABE) 
widow, 70, (G), 73, 8. 14. 
what evidence required, 69, s. 
10, pp. 75, 76. 
refusal to deliver will, 66, s. 8. 
register as custodian, 64, 65. 
sanity, presumption of, 75, 76. 
sailors and soldiers, 71, (f). 
uncertainty in some bequests no 
bar to probate, 68, (a). 
warrant to commit to jail, 67, 68. 
WITNESS to will, who may be, 55, s. 
22, (4), (5)s 
WITNESSES, competency of, 126, s. 24, 
and notes, p. 226, (a). 
opinions of, 75, (b). 
WOOD, sale of—see License. 
WRITS, etc,, against administrator, 
122, ss. 12, 13. 
WRIT of entry by administrator, 124, 


ss. 19, 20, 
YEAR and month, 2, s. 8, 


4 pe et 
oat 4 


wee 


‘3 


